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CONSTRUCTION MANAGER AT RISK AGREEMENT

This Construction Manager at Risk Agreement (this "Agreement") is made by and between the City
of Glendale, an Atizona municipal corporation ("City"), and FCI Constructors, Inc., a Colorado
corporation, authorized to do business in the State of Arizona ("CMAR").

A.

RECITALS

City is undertaking the design and construction of a public works project, as described in
detail in Exhibit A, to benefit its citizens and visitors and the tegion generally (the
"Project”).

City has engaged FCI Constructors, Inc to prepare design, programs, budgets, and other
critetia for the project (the "Design Documents").

CMAR’s Statement of Qualifications (“SOQ”) was submitted in response to the City’s

Request for Qualifications dated September 20, 2013. CMAR was selected by 2
qualification-based process in accordance with Title 34 of the Arizona Revised Statutes.

City will engage CMAR under the terms of this Agreement to manage and be responsible for
the timely and propet construction and commissioning of the fully completed and functional
Project (the “Work™).

AGREEMENT

City, subject to the terms and conditions of this Agreement, hereby engages CMAR to construct the

Project.
follows:

1.

CMAR accepts this engagement as provided herein. Therefore, City and CMAR agree as

Definitions. For the putposes of this Contract, the following words and terms shall
have the respective meanings set forth below. All other words shall be given their
otdinary and cotnmon usage, unless otherwise noted.

a. "Change Directive" means a written directive issued by City specifying the
requited Change, together with City's determination of the corresponding
adjustment (if any) in the Contract Sum and/or Contract Times.

b. "Change Order" tmeans a written amendment to this Agreement, executed on
behalf of City and CMAR that specifies the Change, and the adjustment to the
Contract Sum and/or Contract Times.

¢ "Construction Documents" means those stamped and sealed documents
containing all of the elements required in this Agreement and prepared by a
registered design professional in connection with the Work that have been accepted
by both CMAR and City and approved and released for construction by the
applicable governmental permitting authorities.

o d "Construction Materials” means all fixtures, materials, and supplies provided for

incorporation in the Project.

e "Project Documents" include:
A this Agreement and any amendments,
B Design Documents,
© Construction Documents,
o) anly Change Otrders, Change Directives, or Field Orders,
1) Notice to Proceed,
) Project related specifications and drawings,
G  permis,




H) FFE Procurement Schedules,
6y provisions of the required bonds and insutance policies, and
4)) other documents identified in Exhibit A.

"Construction Services" means all procurement and constructon services of
every kind and description, including all construction setvices, expertise, labor,
materials, equipment, tools, utilities, supervision, coordination, scheduling,
permitting, shop drawings, transportation, insurance, testing, inspection,
procutement, installaton and other facilities and services of every kind and
description, and calculations incidental and required in connection therewith and as
further described in Exhibit A.

“Excusable Delay” means a delay that the Citv determines has or will cause the
Project Schedule not to be met as a result of an event that is not attributable in any
manner to CMAR’s actions or inactious, or attributable in any manner to the actions
or inactions of any entity under CMAR’s control or direction, and cannot be
avoided or mitigated by CMAR’s best efforts. A Force Majeure, as defined in
Section 6.7 herein, would constitute an Excusable Delay.

"FFE" means the furniture, fixtures, and moveable equipment and other items of
Work that are required for the completed Project. City may distinguish between
furniture, fixtures, and moveable equipment that will be provided by City outside
CMAR’s scope and that which CMAR will provide as a part of this Agreement.

"Final Completion" means the date when all of the following have occurred:

(A) All punch list items have been completed to the satisfaction of the
governmental permitting authority;

®B) A permanent certificate of occupancy has been secured;

© The Architect of Record has accepted the Project and submitted the
property Certficate of Final Completion to City; and

D) City has accepted the Project.

"Hazardous Substance" means any element, compound, mixture, solution,
particle or substance which is or may become dangerous, or harmful to the health
and welfare of life or the physical environment if not used, stored or disposed of in
accordance with applicable law, such as, but not limited to, explosives, petroleum
products, radioactive materials, hazardous wastes, toxic substances and related
materials, and including without limitation: (1) any substance or material included
within the definitions of "hazardous substances,” "hazardous wastes," "special
wastes," "regulated substances," "Hazardous Substances,” "toxic substances,"
"hazardous pollutants”" or "toxic pollutants” in any of the Resource Conservation
and Recovery Act, 42 U.S.C. § 9601, the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. 6901, the Toxic Substances
Control Act, the Clean Air Act and/or the Clean Water Act, as the foregoing may
be amended from time to time, ot any regulations promulgated thereunder, and any
analogous state, local or other governmental laws, rules or regulations; (2) any
"PCBs" or "PCB items," as defined in 40 CFR § 761.3; and (3) any "asbestos," as
defined in 40 CFR § 763.63.

"Subcontractor’ means any person or entity, including materialmen, that has a
direct contract with CMAR to furnish any element of the Work. The prime
conttactor of CMAR is not a subcontractor.




m.

"Substantial Completion" of the Work means the date when all of the following
have occurred:

@A) The Work is approved by City and deemed by the City to be substantially
complete;

®) The applicable permitting authorities have each issued its respective written
approval(s) of the Work as being sufficiently complete so that it may
lawfully be occupied by City for City's intended use;

© ‘I'he Atrchitect of Record has accepted the Project and submitted the
property Certificate of Substantial Completion to City certifying that the
work is substantially complete; and

D) Subject only to specified punch list items.

"Supplier” means any entity, except the CMAR and a direct Subcontractor of the
CMAR, that is contracted to furnish any labor, equipment, professional services,
Construction Materials or other goods or services to accomplish or complete the
Work required in this Agreement.

"Vendot" means a Subcontractor or Supplier who sells, but does not attach or
install Construction Materials that are not specially manufactured ot fabticated for

the Project.

"Withholding" means the amount of each Progress Payment, Final Payment, or
other amount otherwise payable to CMAR will be reduced for the reasons provided
in this Agreement.

“Work” means that actvity required for the timely, cost-effective, and proper
design, engineering, construction, implementation and commission of the Project.
Work includes, and is the result of, CMAR petforming, furnishing, and
incorporating as necessaty all labor, materials, and equipment into the construction
of the Project, and CMAR performing, furnishing, or making provision for the
services and documents required by this Agreement, including and Project
documents, which are incotporated hereto by reference.

"Work Product" means the documents generated by CMAR and its Supplier(s),
including, but not limited to, all preliminary and completed evaluations, programs,
reportts, drawings, plans, operational documents or other work product in any media
or form that CMAR and its Supplier(s) generate, or arrange for, in connection with
the Project, together with the design of the buildings and structures embodied
within them, and all items and matters incduded within the definition of
"architectural work" as provided in 17 U.S.C. § 101.

Construction Services.

21

CMAR Obligation.

) CMAR will furnish all Construction Services, including those further
described in Exhibit A, that are necessary for the Project’s timely and
proper construction, completion, and use by City.

®B) Construction Services includes the completion of evety improvement
depicted, required by or reasonably inferable from any portion of the
Project Documents.

Representatives and Key Personnel.




31

3.2

33

CMAR Representative.

A)

®)

Responsibilities. CMAR's Representative is authorized to act on CMAR’s
behalf and may not be discharged, replaced or have diminished
responsibilities on the Project without City's prior consent, which may not
be unreasonably withheld.

Address. CMAR’s Representative address for Notice, as required in this
Agreement, is:

P O Box 2176
Litchfield Park, Arizona 85340

City’s Representative.

)

®

©

Designation of City Representative. City's Representative is authorized to

act on City’s behalf, whose address for Notice, as required in this
Agreement, is:

Bill Passmore,

Principal Engineer

City of Glendale

5850 W. Glendale Avenue, Suite 315
Glendale, Atizona 85301

With required copies to:

City Attorney

City of Glendale

City Attorney's Office

5850 W'. Glendale Avenue, Suite 450
Glendale, Arizona 85301

Concurrent Notices.

(1) Except to the extent otherwise directed to CMAR in writing, all
Notices to City's Representative must be given concurtently to the
Project Coordinator and City Attorney.

2) Notices are not considered received by City's Representative until
the time that it has also been received by the Project Coordinator
and City Attorney.

Construction Administration Project Manager. The Construction
Administration representative (the "Project Manager") with authority to act
for the Construction Administration Firm for the Project whose

information for Notices is:

Fritz Schultz, Operations Manager

Email: FSchultz@fciol.com

Key Personnel.

@A)

Employment of Key Personnel. CMAR and its Subcontractors will employ
key personnel in connection with the Work, in categoties of persons




4.1

4.2

identified in Exhibit B (collectively, "Key Personnel") and each of whom
will be acceptable to and approved by City.

®) Approval of Key Personnel.

1) All personnel listed in CMAR’s SOQ will be assigned to the Project
and will be dedicated to performing work on the Project at not less
than the frequency ot amount of time identified in the SOQ.

2 Prior to the commencement of the Work, CMAR must deliver to
City a written proposal identifying the names, duties and ttles, and
attaching the resumes of each person who CMAR proposes as the
Key Personnel.

(3) Except for those Kev Personnel identified in the SOQ, City will
have the right to disapprove CMAR's choice of any Key Personnel,
provided City does so by giving written notice to CMAR.

) If City disapproves any of CMAR's proposed Key Personnel,
CMAR must provide City with the name and qualifications of
proposed alternates and the procedure will continue untl a
complement of Kev Personnel who meet with City's approval is
selected.

©)] Each Ker Personnel will remain assigned to the Project throughout
the Project’s duration; and

©) As long as each Key Personnel remains employed by CMAR or its
Subcontractors, he or she must not be discharged, reassigned,
replaced, or have his or her responsibility diminished without City's
priot written consent.

Documents.

CMAR Documents. CMAR represents that it has carefully examined, has had the
oppottunity to object to, and had the opportunity to obtain limitations to the
Solicitation duting the RFQ process, and fully understands this Agreement,
including CMAR Documents and all other items, conditions, and things that may
affect the petformance of its obligations. Such items or conditions may include, but
ate not limited to, the nature or local field conditions of the Project Site that are
observable to CMAR without intrusive inspection, or are documented in any
environmental reports, surveys and other information regarding the Site that City
has furnished to CMAR.

Design Documents. City will furnish the Design Documents with the
undetstanding that CMAR may rely upon it to the extent CMAR's teliance is
reasonable.

A) CMAR must consider the Design Documents in agreeing to the
Guaranteed Maximum Price (as required by Section 5 of this Agreement).

®B) CMAR heteby waives all claims, demands or requitements for extras or
changes to the Work or the Guaranteed Maximum Ptice based on facts
related to the Site that were discoverable by CMAR priot to the Effective
Date of this Agreement.




4.3 Work Product Formatting. Any drawings created by CMAR, its Subconttactors,
ot its Supplier(s) will be generated and furnished to City in hardcopy and in freely
modifiable AutoCAD format, as City may reasonably request.

4.4 Intellectual Property Rights Assignment. CMAR hereby itrevocably conveys
and assigns to City the exclusive Ownership of, and copyright in, any Work Product
that is generated by CMAR, its Subcontractors, and its Suppliet(s) in connection
with the Project, together with all copyright renewals and extensions and the right to
teproduce, publish, modify, and create and publish detivative works from the Work
Product.

@)

®)

©

Use of Intellectual Property. CMAR warrants that it, its Subcontractors,
and its Supplier(s) will not utilize any of the Work Product in connection
with any other project without City’s prior written consent, which may not
be unreasonably withheld but which may be denied to the extent the
requested use is for the other project and involves any unique or signature
elements of the Project.

Non-Infringement. CMAR further warrants to City that all Work Product
generated or arranged for by CMAR, its Subcontractors, and its Suppliet(s)
in connection with the Project, and CMAR's conveyance and assignment to
City of the ownership of, and copyrights in, the Work Product and/or
copyrights in them, as provided in this section, will not infringe on the
copyrights or another party’s contractual or proptietary interests.

CMAR will include provisions equivalent to the provision(s) contained in
this Section 4 of this Agreement in each of CMAR's subcontracts and third
party agreements with its Suppliers.

Guaranteed Maximum Price. The maximum amount for completion of the Work as
required by the Design Documents will be the Guaranteed Maximum Price (“GMP”).

5.1 GMP Elements. The GMP will incotporate into one amount::

@)
®)

©

2SE8ZT238BE

All CMAR's direct and indirect costs and expenses incutred in connection
with the Work, whether at the home office, Site, or elsewhere;

The cost of all construction, construction materials, engineering services,
architectural services, geotechnical services, transportation costs, labor,
supplies, services, equipment and other elements necessary for the Project’s
proper and timely completion;

All profit, home office overhead, job site overhead, wages, salaries and
fringe benefits paid to supervisory and other employees and representatives;

Job trailer rental, utilities, telephone, and other related expenses;
Printing;

Long distance charges;

Deliveries;

Transportation;

Insutance, as allowed in Section 31 of this Agreement;

Bonds, as allowed in Section 31 of this Agreement;

All building permit costs and fees requited by any federal, state or local
governmental entity;




5.2

53

54

5.5

56

@ All federal, state and local taxes imposed on labor, construction materials,
equipment and services furnished, including transaction privilege, excise,
sales, use, personal property and similar taxes, as allowed in Section 7.4 of
this Agreement; and

(M)  All other general and administrative expenses incurred in connection with
the Work.

Insutance and Bond Premiums. CMAR's Reimbursable Construction Insurance

and Bond Premiums are the amounts equal to the premiums CMAR is required to

payv to secure:

@) The Builder's Risk Policy that CMAR is required to furnish with City's
approval as provided in this Agreement;

®B The liability insurance CMAR and its Supplier(s) ate required to furnish
under the provisions of Exhibit E in connection with the Construction
Services; and

©) CMAR's statutory payment and performance bonds as provided in Section
31.3 of this Agreement, if the premium has been included in the GMP
Schedule approved in writing by City.

Contingencies. Any line item identified in the GMP Schedule as a contingency
("Contingency™) belongs solely to City, and may not be drawn upon or reallocated
by CMAR without City and Project Coordinator’s prior written approval.

Y] Draws Including a Contingency. CMAR must include with each monthly

Application for Progress Payment an itemization of each draw from the
Contingency (by date, payee, purpose and amount of each transfer or
payment) made during the Billing Month, together with a copy of City's
written approval for the draw.

®) Required Designation of Contingency.  Unless the GMP Schedule

conspicuously designates a line item as a “contingency,” the GMP does not
include any contingency amount of any kind or nature.

Allowance. There are no line item costs identified as allowances in the GMP
Schedule ("Allowance Item"). Accordingly, the GMP may only be increased or
decreased by a written amendment to this Agreement, sighed by both of the Parties.

Unit Priced Items. There are no line item costs identified as a unit price item
("Unit Price Item") or extended ptice ("Unit Price Extension Amount”) in the GMP
Schedule. Accordingly, the GMP may only modified to include a Unit Price Item or
a Unit Price Extension Amount by a written amendment to this Agreement, signed
by both of the Parties.

FFE. FFE not specified in the Construction Documents will be procured in-
accordance with the FFE Procurement Schedules to be developed by CMAR
subject to CMAR and City’s mutual agreement.

A FFE Warranty. CMAR watrants to City that:

) Construction materials and equipment and FFE futnished under
this Agreement will be of good quality and new unless otherwise
tequited or permitted by the Construction Documents and the
FFE Procurement Schedules;

2 The construction will be free from faults and defects; and




5.7

5.8

5.9

(3 The construction and FFE will conform to this Agreement’s
requirements, the Construction Documents, and the FFE
Procurement Schedules.

®) Correction of Nonconforming FFE. Construction and FFE not

conforming to these requirements, including substitutions not properly
approved by City, must be corrected in accordance with Section 22 and 23
of this Agreement.

© "FFE Procurement Schedules”" means the intetior design drawings and
listings of specific FFE to be purchased for the Project.

CMAR Risk. CMAR bears the sole risk that any element of cost, overhead, or
profit might cause the Guaranteed Maximum Price to be exceeded. If the GMP is
exceeded, the City is not liable for such additional cost ot expense unless the City to
such a change in an amendment to this Agreement signed by both of the Parties.

GMP Savings. If, upon the Work’s Final Completion, the Contract Sum is less
than an amount equal to the GMP, the resulting amount will belong solely to City.

GMP Schedule. The GMP is apportioned among the Work’s various elements as
provided in Exhibit C (the "GMP Schedule"). Exhibit C may be used by City as a
basis for evaluating CMAR's Applications for Progress Payment. To the extent
there is any inconsistency between any of the provisions in Exhibit C, and any of
this Agteement’s provisions, this Agreement’s provisions govern.

Schedules.

6.1

6.2
6.3

Commencement Date. The date of City’s written notice to proceed ("Notice to
Proceed") will be the Construction Services commencement date.

A) City will not issue a Notice to Proceed until City has approved the
applicable Construction Documents, and all necessary Permits have been
issued.

®) CMAR must not commence any Construction Services at the Site until Ciry
has issued a written Notice to Proceed.

Time of the Essence. Time is of the essence in completing the Project.

Project Schedule. CMAR must prosecute the Work in a logical and efficient

manner in accordance with City’s project schedule ("Project Schedule”), attached as

Exhibit D.

() Initial Project Schedule. Within 15 days of the execution of this
Agreement, CMAR must submit an initial Project Schedule, which will
include the following:

(1) Times (number of days or dates) for starting and completing the
various stages of the Work, including milestones as specified in
CMAR Documents;

2 A Schedule of Values; and
) Construction Management Plan (“CMP”).
(a) CMAR’s CMP will include:

) Project milestone dates and the Project Schedule,
including the broad sequencing of the
construction of the Project;




®

(i) Investigations, if any, to be undertaken to
ascertain subsurface conditions and physical
conditions of existing surface and subsurface
facilities, including underground utilities;

(iif) Alternate strategies for fast tracking and/ot
phasing the construction;

(iv) Number of separate sub-agreements to be
awarded to Subcontractors and Suppliers for the
Project construction;

) Permitting strategy;

(i) Safety and training progratns;

(vii) Construction quality control;

(viij  Comimissioning program;

(i) Cost estimate and basis of the model; and

® A mattix summarizing each Project Team
membet’s responsibilities and roles.

(b) During the course of performance of the Work on this

Project, CMR will add detail to its previous version of the
CMP to keep it cutrent throughout the construction phase
and to take into account:

@
(i)

(itf)

(iv)
)
(v9)

(vi)

Revisions in Drawings and Specifications;

CMR's examination of the results of any
additional investigatory reports of subsurface
conditions, drawings of physical conditions of
existing sutface and subsurface facilities and
documents  depicting underground  utlities
placement and physical condition, whether
obtained by City, Design Professional or CMR;

Unresolved permitting issues, and significant
issues, if any, pertaining to the acquisition of land
and right of way;

Fast-tracking, if any, of the construction, or othet
chosen construction delivery methods;

Requisite number of separate bidding documents
to be advertised;

Status of the procurement of long-lead time
equipment (if any) and/or materials; and

Funding issues identified by City.

Adherence to Project Schedule. CMAR must adhere to the major
milestone dates of the Project Schedule at all times during the Work, unless

it has received City's ptior written approval for a deviation from or
modification to the major milestone dates of the Project Schedule. CMAR
must not depart from the major milestone dates of the Project Schedule
without prior consultation with and approval from City.




© Project Schedule Revision. The Project Schedule must be revised at least
monthly, or at more frequent intetvals as required by the conditions of the
Work and Project, but each Project Schedule revision must allow for
expeditious and practicable execution of the Work consistent with the

Contract Times.
) The monthly revision will be a condition precedent to any payment
otherwise due to CMAR.

2 Each revised Project Schedule must be prepared in sufficient detail
to demonstrate for each element of the work its timing, duration,
and sequence, all integrated to show a logical order and reasonable
critical path consistent with the Substantial Completion and Final
Completion Dates.

@ The revised Project Schedule may take into account an
appropriate number of weather delays reasonably
anticipatable based on experience in the area, but not less
than one day per month.

() Each revised Project Schedule must include activities and
logic for mitigating the cost and time impact of any
anticipated or potential delays to any critical path elements
that CMAR wishes City to consider an Excusable Delay.

) Weekly Progress Meeting. From the Effective Date until Final Completion,
CMAR will meet with City every week (or more or less frequently, as
requested by City or CMAR) to review the Work’s progress.

) In advance of each such meeting, CMAR must provide City a
written progress report in the format and detail as provided in
Exhibit D (each a “Progress Report™).

() The Progress report will identify:

) Whether the Work is on schedule in accordance
with the Project Schedule; or

(id) Whether there are anticipated or potential delays
to any cdtical path elements in the Work’s
construction, then CMAR must include an
analysis identifying CMAR’s plan for making up or
mitigating the delay.

(b) Unless a delay is identified in the Progtess Report,

CMAR’s Progress Report will be its certification that it has

not incurred any delays to the critical path elements at least

to the extent that a cause for the delay can then be
reasonably identified.

@ Unless the delay is an Excusable Delay, CMAR must take all
actions, at its expense, including working overtime and hiring
additional personnel, to comply with such Project Schedule.

3 If the delay is an Excusable Delay, the Project Schedule may be
modified to the extent mutually agreed upon by City and CMAR.

@ Notwithstanding any provision to the contrary in this Agreement,
CMAR is solely responsible for the timing, sequencing,

10




6.4

6.5

coordination, and supervision of the Work consistent with the
Substantial Completion and Final Completion Dates.

(5) City's review, acceptance or approval of a Project Schedule or
Progress Repott provided by CMAR is not:

() A waiver or bar to any rights or claims City may have
against CMAR in the event City subsequently discovers a
deficiency in such Project Schedule or Progress Report;
and

(b) An acceptance of any delay as an Excused Delay, which
may only be granted, along with any extension of time, by
a Change Directive or amendment to this Agreement.

Substantial Completion Notification. CMAR will notify City and Project
Coordinator in wtiting when CMAR, Architect of Record, and Engineer of Record
believe that CMAR has accomplished Substantial Completion of the Project.

*)

B)

©

Incomplete Items. If City concurs the Substantial Completion has been
accomplished, City, Project Coordinator, CMAR, Architect of Record, and
Engineer of Record will determine whether any items remain incomplete.

Certificate of Substantial Completion. If City concurs the Substantal
Completion has been accomplished, Architect of Record, and Engineer of

Record will then each issue a “Certificate of Substantial Completion” to
City, which will:

(1) Record the Substantial Completion date as determined by City;

@ State each party’s responsibility for security, maintenance, air
conditioning, heat, utilities, damage to the Work and insurance;

3) Include a list of items identified by City, CMAR, Architect of
Record and Engineer of Recotd to be completed or cotrected; and

@ Fix a reasonable petiod of time for their inspection.

Disagreetnent as to Substantial Completion. Disagreements between City
and CMAR tegarding the Certificate of Substantial Completion will be

resolved in accordance with provisions of Section 11 of this Agreement.

Substantial Completion. CMAR must accomplish substantial completion by 194
consecutive calendar days following receipt of NTP (the "Substantial
Completion Date").

&y

®)

Extensions. The Substantial Completion and Final Completion Dates
("Contract Time") may be extended for cause, or by Change Otder, as
provided in Section 6.7 of this Agreement.

Failure to M i letion Date. City will be substantially

damaged if CMAR fails to accomplish Substantial Completion of the Wotk

by the Substantial Completion Date, and it will be extremely difficult and

impractical to ascettain the actual damages resulting from such delay;

therefore:

) CMAR will pay City liquidated damages ("Liquidated Damages") in
the event of a delay.

11




6.6

6.7

2 Accordingly, if CMAR fails to accomplish Substantial Completion
by the Substantial Completion Date, as it is extended in accordance
with this Agreement, City may assess, and CMAR must pay to City
as Liquidated Damages, $710 for each day of delay untl CMAR
accomplishes Substantial Completion.

(3) CMAR acknowledges that these sums:
(a) Will be paid as Liquidated Damages and not as a penalty;
®) Are reasonable under the circumstances existing as of the
Effective Date; and

(© Are based on the parties' best estimate of damages City
would likely suffer in the event of a delay.

C) CMAR must pay City any Liquidated Damages not so deducted
within ten (10) days after demand, or City may deduct these sums
from any monies due or that may become due to CMAR under this
Agreement.

(5) City’s collection of Liquidated Damages will not affect its rights to
seek other remedies in law or at equity, including exercising its
rights under the Payment and Perfotmance Bonds.

Final Completion. Final Completion must be accomplished by 254 consecutive
calendar days following receipt of NTP (the "Final Completion Date").

@A)

®)

Extensions. The Final Completion and Final Completion Dates may be
extended for cause, by Change Otrder or other amendment of this
Agreement, as provided in Section 6.7 below.

Failure to Meet Final Completion Date. If CMAR does not accomplish
Final Completion by the Final Completion Date, as it is extended in
accordance with this Agreement, City may thereafter take control of the
Site, effective upon delivery of written Notice to CMAR, and City may
exercise its rights under the terms of any Payment or Performance Bond,
and seek any remedy in law or at equity, including engaging other

- contractors to complete the remaining Work, at CMAR's expense,
p 2 p

(1) City may deduct its resulting expenses plus 20% from amounts
otherwise payable to CMAR.

)] CMAR must pay any amounts not so deducted within ten (10) days
after demand.

Completion Dates Extension. The Substantial Completion and Final Completion
Dates may be equitably extended by Change Directive, other written, signed
amendment to this Agreement, to the extent the Work’s critical path, as shown in
the most recent approved Project Schedule, is necessarily delayed by:

A)

City Delay. Any of the following (each a “City Delay”) to the extent they
necessarily result in unreasonable delays that are not caused or contributed

to by CMAR:
) A Change Directive;

) City’s failure to make a decision regarding a major milestone item
within a reasonable time (not exceed 10 days) after written request

12




®)

©

O

E)

7. Compensation.

from CMAR accompanied by all documents and other information
necessary for making the decision; ot

3) Any material breach of this Agreement by City.

Force Majeure. The following items shall constitute a force majeure
("Force Majeure") event, provided they are not caused or contributed to by
CMAR, or by any Subcontractor, Supplier or other person or entity for
whom CMAR is responsible:

) Fire;

2) War;

3) Damage or disruption committed on behalf of any foreign interests
to further international political objectives;

€ Injunction in connection with litigation, governmental action,

(5) Severe and adverse weather conditions beyond those that can be

reasonably anticipated as of the Effective Date of this Agreement.

Excusable Delay. The Substantial and Final Completion Dates may be
extended by the number of days the City, in its sole discretion, determines
is an Excusable Delay, as such term is defined in Section 1(g) of this

Agreement,

Mitigation of Delays. CMAR must use its best efforts to minimize any such
time and cost impact of delays and must cooperate with City to mitigate the
impact of any delays encountered by CMAR that would entitle it to an
extension of time, even if its performance is unreasonably delayed by City.

Remedies fi lays.

(1) Pursuant to A.R.S. § 34-607(E), the parties agree to negotiate and
discuss in good faith any potential damages related to increased
costs incurred by CMAR for any unreasonable delay that is
attributable to a City Delay; however, CMAR will not be entitled to
additional funds for any increase in General Conditions cost due to
any tvpe of delay.

2 CMAR's sole and exclusive remedy for a Force Majeure event is an
extension of time.

7.1 Contract Sum. For CMAR's perforinance of the Work, City will pay CMAR the

amount

("Contract Sumn") determined by the formula, but the combined total of all

amounts to be paid by City to CMAR for the petformance of the Work will not in

any event exceed the GMP:
CS=C+F + FFE < GMP
Where:
(a) "CS" is the Contract Sum,
(b) "C" is the Cost of the Construction Setvices as provided in

Section 1(f,) of this Agreement;

(© "F" is CMAR's Fee, as provided in Section 7.2 of this
Agreement;
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(& “FFE” is the amount to be paid for the FFE Services, as
provided in Section 1(h.} of this Agreement ; and

(e) "GMP" is the amount of $1,569,641.00 (the "Guaranteed
Maximum Price").

7.2 CMAR's Fee. CMAR's Fee, which will be the sole and exclusive compensation for
CMAR's direct and/or indirect profit, home office overhead expense including,
without limitation, home office administration, accounting, support, clerical services,
insurance not specifically reimbursable under this Agreement, rent, all other direct
and indirect home office expenses (including the costs specifically identified by
CMAR to recruit and relocate employees and bonuses (at a not-to-exceed amount)
that are previously approved by City as reimbursable); taxes other than reimbursable
payroll related taxes and any other cost or expense not specifically included within
the Cost of Construction Services, is the amount determined by the formula:

F =R [C-PT-INS]

Where:

(a) "F" is CMAR's Fee;

() "R" is 6.5 percent;

(©) “C” is the Cost of the Construction Setvices, as defined by
Section 7.3 of this Agreement, excluding any self-
petformed work;

(d "PT" is Privilege Taxes, as further specified by Section 7.4
of this Agreement; and

(® "INS" is CMAR's Reimbursable Construction Insurance
and Bond Premiums, as specified by Section 5.2 of this
Agreement,

7.3 Construction Services Cost.

@)

Costs _included in Construction Services. Construction Services cost

consists of the reasonable expenses actually, necessarily and propetly paid
by CMAR, in the Project’s proper and timely construction, without markup
for CMAR's Fee or Privilege Taxes, for the following:

M

@

®

Payments to City-approved Subcontractors or Supplier for the
performance of the Construction Services and/or the furnishing of
Construction Materials, fixtures, equipment and supplies in
accordance with the provisions of their respective Subcontracts or
Sub-subcontracts;

Wages, salaries and normal fringe benefits (as approved by City),
and normal employer taxes paid by CMAR thereon, of CMAR's
supervisory staff and general field labor assigned to the Work, but
only for the portion of time actually devoted to the Work, all
subject to and as approved in writing by City, provided such costs
are not included in the costs to be paid from CMAR’s Fee per
Section 7.2 of this Agreement;

Elements of the Construction Setvices to be self-performed by
CMAR with City's approval, in amounts approved by City (which
will not include any mark-up for CMAR's Fee);

14




®)

*
()

©)

Permit, licenses, connection fees, and other such fees to the extent
trequired by any governmental entity;

Construction Mateials suitably stored on the Site with City's
approval as provided in Section 12.5 of this Agreement;

Construction equipment used on the Site by CMAR with City's
approval, at rates not to exceed the lesser of:

(@ The prevailing rates charged by others for rental of similar
equipment; or

(b) The purchase price of the Construction equipment less the
reasonable depreciation in value of that equipment as a
result of its use on the Site;

Construction utilities, job site telephone, job trailer rental, portable
toilets, dumpsters, cleanup and other job site general conditions as
approved by City;

® Premiums paid by CMAR for Reimbursable Construction
Insurance and Bond Premiums as provided in Section 5.2 of this
Agreement, without any markup for CMAR's Fee;

)] Any other reasonable construction expense necessarily required for
proper petformance of the Work at the Site required by this
Agreement as approved in writing by City; and

(10)  Reimbursable Privilege Taxes, without any mark up for CMAR's
Fee. Expenses that do not meet the critetia set forth above are not
reimbursable as Costs. All discounts received by CMAR from
Supplier accrue to City’s benefit.

Cost Excl om Construction ices. The Cost of the Construction

Services may notinclude reimbursement for:

1) Any amounts for FFE Services;

@ The petformance of any Construction Services by CMAR's own
forces or use of any equipment owned by CMAR without City's
ptiot written approval;

€) Any Construction Materials not yet incotporated in the Project or
stored at the Site with City's approval, as defined in Section 12.5(:)
of this Agreement;

) Payment to CMAR or a Lower Tier Petson of amounts in excess of
the amounts established with City's approval for CMAR's self-
performed Construction Services ot for the Lower Tier Person;

&) Repair or replacement of defective or nonconforming Work;

6 Repair or replacement of Work damaged by the negligence or
failure to perform a responsibility hereunder by CMAR or by any
Supplier;

Q) Any interest or penalties;

®) Ptemiums for business automobile insurance, workets

compensation and employers liability insurance, and any general
liability and other insurance normally carried by CMAR;
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©

Taxes.

@)

®)

©

) Any legal expense incurred by CMAR;
(10)  Any other home office expense;

(11) Any expense that causes the GMP to be exceeded except by
Change Otder, Construction Change Directive or Dispute
Resolution as provided in this Agreement; or

(12)  Any other expense that does not meet the criteria set forth in
Section 7.3(A) of this Agreement.

Schedule of Rates. City will consider approving written schedules of rates
upon which CMAR may base its monthly estimated costs for purposes of
Applications for Progress Payment of certain Construction Services
categories, such as supetvisory salaries and equipment; but only on
condition that adoption of any schedule for these purposes is subject to
audit and adjustment necessary to reflect the actual costs of these items to
CMAR.

Reimbursement.

1 Subject to the GMP, City will teimburse CMAR for Privilege
Taxes paid by CMAR on gross receipts received by CMAR from
City to the extent such Privilege Taxes were timely paid by CMAR
on that part of CMAR's compensation for Cost of the
Construction Services that is subject to state or local privilege
taxation under the prime contractor or construction contractor
classifications, and are not otherwise exempt from such taxation.

2 Provided this cost does not cause the CMAR to exceed the GMP,
City will reimburse CMAR for Privilege Taxes paid by CMAR on
amounts received from City for the direct costs paid by its
Subcontractors for FFE (excluding Privilege Tax and without
markup for profit and overhead) incorporated in the Project, but
City will not reimburse CMAR for any amounts paid as and for
Privilege Taxes by CMAR to its Supplier(s) or by a Supplier to
another Supplier.

Application.
0 Each Application for Progress Payment and Application for Final
Payment will separately identify that part which represents FFI.

2 CMAR and its Supplier(s) will not report transaction privilege or
use taxes paid for FFE.

3) CMAR will not seek reimbursement for Privilege Taxes computed
on receipts for these expenses.

Tax Licenses. CMAR must take all steps necessary to obtain state and local
tetail tax licenses, issue exemption certificates to vendors, and otherwise
perfect its right to be exempt from the payment of Privilege Tax for FFE
purchases, and CMAR must require its Supplier(s) to also obtain state and
retail tax licenses, issue exemption certificates to vendors, and otherwise
perfect their rights to be exempt from the payment of Privilege Tax for
FFE purchases.
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8.

7.5 FFE Services.

&Y The amount to be paid to CMAR for the FFE Services will be an amount
equal to the direct expenses (exclusive of any Privilege Taxes) paid by
CMAR (or by a Subcontractor or Supplier) for the FFE, without markup
for profit or overhead of CMAR (or of the Subcontractor or Supplier).

®) "FFE Setvices" means interior design of the Project and the procurement
of the FFE.

Payments.

8.1 Cash Flow Report.

) CMAR will prepare a Cash Flow Report for projected monthly project cash
flow on the form provided by City.

(B) The Cash Flow Report will be submitted for approval prior to issuance of
the Notice to Proceed, as issued in accordance with Section 6 of this
Agreement.

© The Cash Flow Report will be updated and submitted with each
Application for Progress Payment and at any time City requests if the
projected monthly project cash flow varies by more than 10% of the GMP.

D The Cash Flow Report will reflect the following:

) Initially, the accumulation of month pay estimates costs will be
plotted versus time in accordance with the proposed construction
schedule; and

2 For each update, CMAR’s actual month payment versus the actual
elapsed time on the Project.

8.2 Draft Application for Progress Payment. Based on draft applications (each a
"Draft Application") followed by formal applications for progress payment (each an
"Application for Progress Payment"), City will make monthly progress payments on
Contract Sum account as provided in this Section. The Draft Application is for
informational purposes only and its submission is not an Application for Progress
Payment.

A) Period. The petiod covered by each Application for Progress Payment will
be one calendar month (the "Billing Month") ending on the last day of each
month.

B) Date for Submission. On or before the 25t day of each Billing Month,
CMAR will submit to City its Draft Application, which must identify all
amounts CMAR expects to invoice for the entire Billing Month.

(@) Review Meeting. The parties will thereafter meet and make good faith
efforts to reach agreement on the Draft Application by the end of the
Billing Month, whereupon CMAR will formalize its Application for
Progress Payment for the Billing Month, incorporating all of the
agreements reached during the parties' review of the Draft Application.

8.3 Application for Progress Payment. Provided that CMAR has submitted its Draft

Application for review as provided above, CMAR may submit its Application for
Progtess Payment for the Billing Month to City, no eartlier than the 1st day of the
month following the Billing Month.
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A)

®)

©

@)

)

Date for Submission. City will make a Progress Payment, subject to
applicable Withholdings, to CMAR not later than 21 days after the date on
which the Application for Progress Payment has been received by City,
subject to this Agreement.

One Progress Payment Per Month. Unless City agrees otherwise, CMAR
may submit only one Application for Progress Payment in a month and
City will make only one Progress Payment in 2 month to CMAR.

Progress Payment Application Form. The Application for Progress

Payment will be in such form as City may reasonably require, and will be
accompanied by the following to City's reasonable satisfaction:

(1) A sworn statement of the Cost of the Work furnished during the
Billing Month, together with the required form of application as
City requires, propetly completed so as to allocate all Construction
Services and FFE Services according to the most recent City-
approved GMP Schedule;

() An itemized report of the Wotk performed during the Billing
Month;

3 Proof of CMAR's compliance with testing, submittals, permits, and
other requirements applicable to the Work requested by City;

o) Conditional and unconditional waivers and releases from CMAR
and from Subcontractors, Supplier, vendots, and others relating to
Work for which the Application for Progress payment is requested,
ot receipt of amounts for which payment has previously been
made, as requested by City;

©) Payrolls, petty cash accounts, receipted invoices or invoices with
check vouchers attached, payrolls, requisitions from Subcontractors
and material suppliers, vendors receipted invoices, purchase otders,
and delivery tickets;

(©) CMAR's monthly updated Project Schedule as provided in Section
6 of this Agreement; and

@) Such other evidence substantiating the particulars of CMAR's
Application for Progress Payment as may be required by City.

Complete Application Required. A complete Application for Progress
Payment, including all requited documentation, will be a condition

precedent to CMAR's tight to have the Application for Progtess Payment
reviewed or to receive any Progress Payments.

Incomplete or Untimely Applications. If CMAR subtmits an Application

for Progress Payment that is incomplete or untimely, in City’s reasonable
judgment, CMAR must resubmit the Application for Progress Payment,
with any applicable corrections.

Cotrespondence to Qther Documents. CMAR's Application for Progress

Payment must be otganized so that all back-up for each line item of the
Application for Payment corresponds to the most recently City-approved
GMP Schedule and that the back-up for the amount tequested for each
item of the Construction Services, and FFE Services, and each Change
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(&)

Ditective or Change Order is separately provided for and is available for
review by City.

Certification. The Application for Progress Payment must be signed by
CMAR, the Architect of Record or the Engineer of Record cettifying that:

M

@
©)
@

The Work has progressed to the point indicated in the Application
for Progress Payment;

That the Work is in accordance with the Project Documents;
CMAR is entitled to payment in the amount requested; and

Applications for Progress Payment to City will not be deemed
delivered until actually recerved by City.

Review of Work by City. City will have the right to review the Work after
receipt of CMAR's application.

M

&)

3)

@)

®)

©

Within three days after receipt of the Application for Progress
Payment, City will prepare and issue a written statement
("Deficiency Notice") specifying those items covered by the
Application for Progress Payment that are not approved and
certified for payment if:

(a) City reasonably determines that the Work actually
completed is less than that represented on the Application
for Progress Payment;

®) The Wotk is defective;

(© The Work does not comply with this Agteement’s
fequirements; or

(@ The other grounds for withholding as provided in Section
12.3(B) below apply.

The Deficiency Notice may be given in any reasonable manner,
including handwritten annotations on a copy of the Application for
Progress Payment returned to CMAR.

City may withhold such sums as are permitted pursuant to A.R.S.
§ 34-607 to pay the expenses City reasonably expects to incur in
cotrecting the deficiencies so identified.

If sums were withheld in connection with a prior Application for
Progress Payment, and the associated deficiencies have been
cotrected, the amount so withheld may be included as part of the
cutrent Application for Progress Payment.

City will have the right to amend any previously-given Deficiency
Notice, or approval for payment, in whole or in part, based on
mistake, newly-discovered information, or other grounds permitted
by Law, and such amendments will apply to any Application for
Progress Payment.

However, the failure by City to specify any defect in the Work in a
Deficiency Notice will not act as a waiver or otherwise prevent City
from raising defect issues at any time.
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45 Progress Payment to CMAR. Within 21 days after receipt of the properly
completed Application for Progress Payment, City will pay to CMAR the
entire amount set forth in the Application for Progress Payment, less any
applicable Withholding and less retainage as provided in A.R.S. § 34-607(B).

) Progress Payment to Suppliers. Within seven days after receipt of payment
by City, CMAR will make payment available to its Subcontractors or
Supplier entitled to payment in accordance with A.R.S. § 34-607(F).

) If any payment is to be withheld from 2 Subcontractor as provided
by law of this Agreement, the amount withheld must not be
included in the Application for Progress Payment.

2 CMAR bears all costs and damages, without reimbursement, that
arise from CMAR’s failure to pay Subcontractors entitled to
payment in a timely manner as provided by law, to the extent such
payment has been recerved by CMAR from City.

3 City has no obligation under this Agreement to pay or to be
responsible in any way for payment to a Subcontractor or Supplier
performing portions of the Work.

8.4 Proof of Payment.

(&) Duty to Discharge Debts and Obligations. All CMAR’s debts and
obligations for labor, materials, equipment or fixtures incorporated into the
Project or any other element of Work, including that shown in any estimate,
Application for Progress Payment, requisition or claim and upon which
CMAR has received a payment must be paid or discharged.

B Proof. Receipts or vouchers showing payment or discharge must, if City so
requires, be provided to City before CMAR will be entitled to receive any
other or further pavment under this Agreement.

(9 Joint Check Alternative. At CMAR's election, CMAR may satisfy this
requitement by requesting City issue joint checks in accordance with
Section 12.4 of this Agreement.

Final Payment.

9.1  Application for Final Payment. Provided that CMAR has accomplished Final
Completion in a timely fashion and to the City’s satisfaction, CMAR may submit an
application for final payment ("Application for Final Payment"); however, neither
final payment nor amounts retained, if any, will be due until:

A) CMAR submits to City an application for final payment with all required
documentations in accotdance with Section 9.2 below; and

B City has thereafter conducted a review or audit of CMAR's Final
Accounting, as defined in Section 9.2 below.

9.2  Application for Final Payment Form. The Application for Final Payment must be

in such form as City mav reasonably require.

@A) Required Information.  Applicaton for Final Payment must be
accompanied by the following to City’s satisfaction:

] Waivers and Releases on Final Payment as provided in Section 12.1
of this Agreement;
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(3)

)

®)

©)

™
®

CMAR's accounting ("Final Accounting"), bearing the certificates
of CMAR's chief executive and chief financial officers attesting to
the completeness and accuracy of the Cost of the Work for which
CMAR has received or seeks reimbursement from City;

Architect of Recotd ot the Engineer of Record certification to City
that the Project is complete;

Proof that CMAR has furnished to City the redlines, warranties,
manuals and other close-out documents required by any of the
Project Documents or applicable laws of city, county and state
governments, or other authorities with jurisdiction over the
Project;

Certificates that all insurance required by the Project Documents to
be in force after Final Payment is made and will be in effect as
required;

Such other documents substantiating the particulars of CMAR's
Application for Final Payment (including additional backup for
CMAR's accounting) as may be reasonably required by City, the
Financing parties and CMAR's Surety;

Consent of CMAR's sutety to the Final Payment; and

City may requite CMAR to submit and meet to discuss a Draft
Application for Final Payment, following the procedure provided
in Section 9 of this Agreement.

Other Required Documents. CMAR must prepare or obtain and furnish to
City upon completion and prior to and as a condition of the Application for
Final Payment, in addition to any other documents as provided elsewhere in
this Agreement, the following Project Documents:

1

2

@

©)

©)

A list of capital assets as described in Governmental Accounting
Standards Board Statement No. 34, as it has been supplemented by
subsequent pronouncements of the Governmental Accounting
Standards Boatd,

Warranties from Subcontractors and Suppliers;

Manufacturer's warranties and manuals for all furniture, fixtures
and/or equipment installed or furnished by CMAR (whether as
Construction Services or as FFE);

Air balance reports, equipment operation and maintenance
manuals;

Building certificates required prior to occupancy, mechanical,
electrical and plumbing certificates, all other required approvals and
acceptances by city, county and state governments, or other
authority having jurisdiction; and

Two sets (one reproducible on Mylar), plus one electronic set, of
redline record drawings in size to match the Construction
Documents showing complete information including descriptions,
drawings, sketches, marked prints and similar data indicating the
final "as built" conditions of the Work, and CMAR must keep
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©

®)

E)

redline record drawings up to date concutrently as the Work
progresses.
Application for Final Payment Review. City will have thirty (30) days after
its receipt of the fully completed Application for Final Payment within
which to audit and/or review CMAR's Final Accounting,

) City review will result in a Notice to CMAR identifying:

(a) The expenses that City has determined are not
substantiated;

®) City's detetmination of the total Contract Sum that has
been substantiated; and

(© The resulting amount of the Final Payment to be given to
CMAR after deduction for all payments previously made
and applicable Withholding.

2 CMAR must cooperate with City's review and/or audit by making
all of its records available for inspection and copying, answering
questions, and otherwise facilitating City's review promptly upon its
request.

3) City's review and/or audit of the Final Accounting will be in
whatever detail and scope as City determines, in its discretion; such
review ot audit may be conducted by City's employees and/or by
independent contractor, as City may engage for that purpose.

Final Payment. Subject to the exchange of unconditional waivers and
releases on Final Payment as provided in Section 12.1 of this Agreement,
City will make the Final Payment to CMAR, within ten (10) days after City
has issued its written determination of the amount of Final Payment it will
pay to CMAR.

Payment for Withholding. If applicable Withholding exceeds amounts
otherwise payable, CMAR must pay the difference to City within ten (10}
days after demand from City.

Acceptance and Waiver. CMAR's acceptance of Final Payment will
constitute 2 waiver of all Claims or Disputes that have not been timely
submitted to City as CMAR Claims prior to CMAR's submission of the
Application for Final Payment.

Changes. Changes in the scope of the Work (including, without limitation, additional
and/or deductive Work) or in the Project Schedule (including, without limitation, suspension
of all ot part of the Work, or an order for acceleration of performance), may be
accomplished only by Change Directive or Change Order, as defined in Sections 1(a.) and
1.(b.) of this Agreement, respectively.

10.1  Change Orders.

@)

Request for Proposal. If City requests CMAR to submit a proposal for a
Change Otder, CMAR will do so promptly, within ten (10) days after
wtitten request from City, on a form and following a procedure established
by Project Manager for the administration of change otder proposals, that
specifies CMAR's technical proposal for implementation of the proposed
Change, together with CMAR's proposal for the resulting adjustment to the
Contract Sum and/or Contract Times.
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10.2

10.3

10.4

B) Acceptance. City may, in its sole discretion, accept ot reject the proposal,
or attempt to negotiate a modification and any resulting agreement will be
reduced to a written Change Order. If the parties cannot reach agreement
within ten (10) days after City has received the proposal, City has the right
to issue 2 Change Directive as provided in Section 10.2 of this Agreement.

Change Directive.

A Immediate Change. Upon receipt of the Change Directive, CMAR must
proceed with the Change as directed, whether or not CMAR agrees with the
adjustment to Contract Sum or Contract Times.

B) Disagreement. If CMAR disagrees, it must preserve its right to later dispute
City's determinations by delivering a written notice of the dispute to the
City provided in Exhibit G to this Agreement; otherwise:

) The written Change Directive will be binding on CMAR; and

2 CMAR will have waived its right to pursue 2 CMAR Claim and the
Change Directive will automatically have the full force and effect of
a Change Order, as if it has been signed on CMAR’s behalf.

Field Otders. City or Project Coordinator, when reasonable under the
circumstances, may issue a written order that makes or authorizes minor deviations
in the Work or provides necessary interpretation of the Construction Documents.

A City may issue a Field Ordet on its own volition or at the request of CMAR.

®) Field Orders are for the benefit of CMAR by providing documentation of
minor deviations or necessary interpretations of the Construction

Documents.

© If CMAR disagrees that the deviation or interpretation is approptiate for a
Field Otder, it will provide Notice to City of its disagreement and City may
issue a Change Directive.

Authorization Required. CMAR may not perform any Change, or be entitled to
any compensation or extension of time, unless CMAR has first received a Change
Order or Change Directive or as provided in this Section 10.

CMAR's Claims. CMAR may request an increase in the GMP or extension of the Contract
Times, or both, that is otherwise permissible under this Agreement ("CMAR Claim") using
the following procedure:

111

112

CMAR’s Duty to Mitigation Claims. CMAR must at all times, and in an all
circumstances, use its best efforts to avoid or mitigate any potential impact of a
CMAR Claim.

Notice of CMAR Claim. The request for 2 CMAR Claim must be preceded in
each case by a written notice from the CMAR, submitted to both the City and its
Project Coordinator within five days of when CMAR first knew ot should have
known of the mattet, occurrence or event that is the basis for the request for
additional compensation ot time (“Notice of Claim™).

A) Information. The Notice of Claim must furnish sufficient detail to appraise
City and its Project Coordinator of the basis, include the cause, for the
CMAR Claim, and must include:

) A reasonable estimate of the amount of compensation or time
CMAR anticipates it will require; and
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11.3

@ A list of action CMAR intends to take in order to mitigate the time
and cost impact of the situation that gave rise to or is related to
CMAR Claim.

®) Supplementation. CMAR must supplement the Notice of Claim during the
course of the Work as additional information becomes available.

(€ Continuing Delays. Only one notice is necessary in the case of a continuing
delay that is attributable to the same cause described in the Notice of Claim.

(O)  Waiver. If CMAR fails to submit a Notice of Claim within five days after
CMAR first knew or should have known of the basis of the CMAR Claim,
CMAR will be deemed to have waived the right to request or pursue a
Notice of Claim atising from such matter, occurrence or event.

Procedures for Resolving a CMAR Claim. The procedures of this Section and
Exhibit G apply to resolution of all disputes arising from CMAR Claims. However,
as provided in Section 36.2 of this Agreement, CMAR must continue to petform the
Work during the pendency of any dispute regarding the request for additional
compensation or time under this Section.

12. Additional Terms and Condition of Payment.

12.1

12.2

123

Lien Waivers and Releases. Except as otherwise expressly set forth elsewhere
herein, with each Application for Progress Payment, application for release of
retention ot other withholding, and Application for Final Payment, CMAR must
submit lien waivers and sworn statements for the application from CMAR, and lien
waivers and swortn statements from all Suppliers and third parties who have
furnished labor, Construction Materials, equipment, tools, fixtures, services or other
wotk directly or indirectly to or for CMAR, in form and substance as reasonably
required by City, to assure that the Site and Project will be free of liens arising from
the Work for which the payment is requested.

Reservations upon Payment.

(A) No Determination of Standard. No approval given ot payment made by

City is intended to be evidence of satisfactory performance of any Wotk, or
of the sufficiency of any applicable application for payment.

® Non-Acceptance. No payment to CMAR will constitute an acceptance of
any Work not in accordance with this Agreement’s requirements.

© No Wiaiver of Defective Work. Any application for payment approval
putsuant to AR.S. § 34-607 will constitute approval solely for purposes of
making payments and will not constitute a waiver of Citv's right to have all
defective ot incomplete Work corrected and performed in accordance with
this Agreement, ot to later modify or amend a Deficiency Notice or any
approval ot deemed approval previously given by City.

Retainer. An amount will be held by City as additional security for performance of
CMAR's obligations, and may be applied by City towards payment of any back-
chatge, setoff, or other amount payable by CMAR to City.

A) Discretionary Reduction of Retainer. After the Work is 50% complete,

CMAR may submit a request for reduction of the amount withheld from
subsequent Progress Payments.
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If CMAR has performed its obligations on schedule and is
otherwise in compliance with the Project Documents, City may,
but will not be required to, reduce the retained amount from future
Progress Payments to not less than 5%, subject to City's right to
later reinstate a 10% retainer if CMAR thereafter fails to petform
any responsibility under the Project Documents.

With the regular Progress Payment after CMAR has accomplished
Substantial Completion, City may release unapplied tetainer to
CMAR, less an amount equal to 200% times City's estimate of the
costs it would incur to engage a thitd party to complete any
remaining Work.

With the Final Payment, any unapplied retainer will be released to
CMAR.

The amount of each Progress Payment, or Final Payment,
otherwise payable to CMAR will be reduced by the following
("Withholding"), as applicable, in addition to Retainer:

(2) Sums as permitted under applicable law on account of:

@ The items identified in all applicable Certificates
for Payment and/or Deficiency Notices and amendments
thereto; ot

(i) Any additional amounts City in good faith believes
are necessary to withhold, back-chatge, or setoff in order
to satisfy or cover any actual or reasonably anticipated loss,
liability, damage or judgment that City has incurred or may
incur in connection with CMAR's performance or non-
performance of this Agreement;

Any Liquidated Damages then due.
y Liq g

City will make appropriate adjustments to Withholding after final
disposition of the matter, condition, event ot claim that resulted in
such Withholding.

If the expense incurred by City is less than the amount withheld,
City will release the difference to CMAR within fourteen (14} days
after such final disposition.

1If, however, such expense exceeds the unpaid amounts otherwise

due, CMAR must pay the difference within fourteen (14) days after
demand from City.

124  Payments to Supplier.

(A) Remittance to Supplier. Except to the extent requested by CMAR putsuant
to Section 8.4(c), City reserves the right, at its sole discretion, either to:

(D

@

Pay any Subcontractor or Supplier directly for performance of the
‘otk, or

Issue joint checks.
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13.

12.5

®)

(a) CMAR agrees to accept joint checks and to execute, when
requested by City, joint check agreements in 2 form acceptable to
City.

(b) Joint checks and direct payments made pursuant to this
section will be credited against the Contract Sum.

Communications with Supplier. CMAR consents to such direct payment as

well as to City communicating directly with CMAR's Subcontractors,
Suppliers and other Vendors to vetify CMAR's payment history and

account status.

Non-Incorporated Construction Materials. CMAR must not charge City for any
Construction Materials that are not used for the Work or to complete the Project,
unless City has given its written apptoval.

@

®)

Storage of Materials. City may condition its approval on its determination
that the Construction Materials are suitably stored and properly secured
from casualty, properly insured, and that title has passed to City free and
clear of any liens or encumbrances.

Receipt of Documentation. City may further condition the making of
payments with respect to Construction Materials upon receipt of contracts,
bills of sale, or other agreements satisfactory to City to establish City's title
to the Construction Materials, or otherwise protect City's interest.

Project Coordinator. The City’s Project Coordinator will assist City in this Agreement’s
administration and overall Project administration.

13.1

13.2

13.3

Project Coordinator’s Authority.

)

®

The City’s Project Cootdinator and his staff, if any, have no authotity,
express ot implied, to act on behalf of City in any capacity whatsoever as an
agent and has no authotity, express or implied, to bind City to any
obligations whatsoever.

CMAR agrees that it shall look only to City for direction related to the
Project.

Project Cootdinator’s Duties.

A

The City’s Project Coordinator is empowered to communicate with CMAR,

and to review and make recommendations to City regarding:

®

M The Work and Work Product;

%) The Services furnished by CMAR in connection with the Project;
and
(3) CMAR's invoices.

The City’s Project Coordinator may have other duties and responsibilities as
City's authorized representative may delegate or designate in writing from
time to time.

Cooperation. CMAR agrees to cooperate with the City’s Project Cootdinator so as

_not to result in any delay in the progress of the Services.
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14. Subcontractors and Supplier.

11

14.2

14.3

Subcontractors Unless otherwise agreed upon in writing by City and CMAR, the
Construction Services will be performed by qualified Subcontractors and Suppliers,
who will be selected and engaged as provided in Section 14.2 and 14.3 below.

A CMAR will be responsible and liable to City for the Work’s proper and
timely performance by any and all of its Subcontractors and Suppliets.

®) CMAR will be responsible and liable to City for the proper and timely
performance of the Work by each Subcontractor, Suppliet, and any other
person or entity who furnishes any Work for this Project.

Subcontractor Selection.  Subcontractors will be selected on the basis of
qualifications alone, ot a combination of qualifications and price, but not price
alone, as provided either in City’s Subcontractor Selection Plan or in the
Subcontractor Selection Plan detailed by CMAR and submitted during the selection
process. The process for Subcontractor selection will include:

(A) Selection mav be a single step process, based on a combination of
qualifications and price, or a two-step process, where the first step is a
screening of applicants based on qualifications and the second step is based
on1 a combination of qualifications and price or on ptice alone;

(B) CMAR will then determine, with City’s advice, which bids or proposals will
be accepted;

© CMAR may obtain bids or proposals from Subcontractors from the list
previously reviewed and, after analjzing such bids or proposals, will deliver
copies of such bids or proposals to City;

(»)) CMAR will not be required to contract with anyone to whom CMAR has a
reasonable objection;

E) Requests for submittal of qualifications must be in writing, and kept by
CMAR in its Project records; and

® Each Subcontract must meet other requirements set forth in all applicable
sections of this Agreement, including, but not limited to, this Section and
Sections 17, 18 and 30.

Subcontracts. Except as provided in Section 14.5 of this Agreement, with respect
to certain Vendors, each subcontract must:

@) Be in writing, and signed by both the CMAR and Subcontractor;

®) Provide fot a fixed, or not-to-exceed amount as the Subcontractor's entire
compensation;

© State that the Subcontract is subject to this Agreement’s terms and
conditions and specifically incorporate this Agreement’s provisions (except
its compensation terms);

(D)  Bind and obligate the Subcontractor to CMAR as CMAR is bound to City
under this Agreement;

() State that City is the intended third-party beneficiary of the subcontract,
with the right (but not the obligation) to pursue claims for damages and/or
equitable or other relief or remedies directly against Subcontractor for any
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14.4

©

)

®)
©

breach of Subcontractor's obligations under the Subcontract, ot any breach
of any watranty given by Subcontractot;

State that City may exercise its rights as a third-party beneficiary if a breach
of contract or warranty continues without cure for seven days after written
notice has been given to CMAR;

Contingently assign the subcontract to City in the event this Agreement is
terminated, subject to City's election to accept the assignment by delivery to
Subcontractor of written notice—which City is not obligated to give—but
that City is not under any obligation to compensate Subcontractor except
for future Work performed after the date of City's election to accept such
assignment;

Obligate Subcontractor to be joined as a party to any arbitration or other
dispute resolution proceeding in which City or CMAR are parties and which
arises out of or relates to Subcontractor's performance or nonperformance
of the subcontract;

Include 2 termination for convenience clause equivalent to Section
3531.1(B) of this Agreement;

Contain an indemnity that is, at 2 minimum, equivalent to the provisions of
Section 30 hetein and identifying, as Indemnities, all Indemnified parties
identified in Section 30 of this Agreement;

Include any other provision required by the Project Documents; and

Agtee to contract with Supplier as provide in Section 14.4 below.

Supplier. Except as provided in Section 14.5 below, with respect to certain
Vendots, each agreement between a Subcontractor and Supplier, or between any
party contracted to provide work or matters on the Project with another party
providing work on the Project (each a "sub-subcontract"), must:

@)
®

©

©)

E)

©

Be in writing, and signed by both the CMAR and Supplier;

Provide for a fixed, or not-to-exceed amount as the Suppliet's entire
compensation;

State that the Suppliet’s contract is subject to this Agreement’s terms and
conditions and specifically incorporate this Agreement’s provisions (except
its compensation terms);

Bind and obligate the Supplier to CMAR as CMAR is bound to City under
this Agreement;

State that City is the intended third-party beneficiary of the Supplier’s
contract, with the right (but not the obligation) to pursue claims for
damages and/or equitable or other relief or remedies directly against
Supplier for any breach of Supplier's obligations under its contract with
CMAR, or any breach of any warranty given by Suppliet;

State that City may exercise its rights as a third-party beneficiary if a breach
of contract or warranty continues without cure for seven days after written
notice has been given to CMAR,;

Contingently assign the Supplier’s contract to City in the event this
Agtreement is terminated, subject to City's election to accept the assignment
by delivery to Supplier of written notice—which City is not obligated to
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14.5

14.6

14.7

give—but that City is not under any obligation to compensate Supplier
except for future Work performed after the date of City's election to accept
such assignment;

H) Obligate Supplier to be joined as a party to any arbitration or other dispute
resolution proceeding in which City or CMAR are parties and which arises
out of or relates to Supplier's performance or nonperformance of the

subcontract;

) Include a termination for convenience clause equivalent to Section 35 of
this Agreement;

(), Contain an indemnity that is, at 2 minimum, equivalent to the provisions of

Section 30 herein and identifying, as Indemnitees, all Indemnified parties
identified in Section 30 of this Agreement; and

x Include any other provision required by the Project Documents.
Vendors. Each subcontract or Supplier contract with a Vendor must:
A Be in writing and signed by both the CMAR and Vendor;

® Specifically incotporate the requirements of the Drawings & Specifications
insofar as applicable to the Construction Materials to be furnished;

© Provide a fixed, or not-to-exceed amount, as the Vendot's entire
compensation with all Construction Materials delivered FOB to the Project
site;

(D)  Requite that the Vendor will, as a condition precedent to the right to deliver
any Construction Materials to the Site:

¢y Comply with the insurance requirements of Exhibit F; and

2 Execute an indemnity equivalent to that provided in Section 30
herein and identifying, as Indemnities, all Indemnified parties identified in
Section 30 of this Agreement.

Employment Verification. CMAR will take all steps necessary and appropriate to
ensure no employee will be recruited, interviewed, screened and employed in
connection with the Work unless CMAR, Subcontractor ot Supplier, as applicable,
verified the employee's authorization to work in the United States in compliance
with all applicable Laws, including without limitation, Immigration Reform and
Control Act, codified at 8 U.S.C.A. § 1324a, ¢ seg. and Legal Arizona Workers Act,
codified at A.R.S. § 23-211, et s2g.

Condition Precedent to Work of Supplier. Satisfaction of all requirements of this
Section 14 is a condition precedent of Subcontractor or Suppliet’s right to
commence any Work element and to receive the payment of any amount otherwise
payable to CMAR for any Work performed by the Subcontractor or Supplier.

@A) Compliance Warranty. By permitting a Subcontractor or Supplier to
commence any Work element, CMAR conclusively watrants to City that all

of this Agreement’s requirements have been fulfilled and must continue to
be fulfilled as to the Subcontractor or Supplier.

®) CMAR Responsibility for Supplier. CMAR is solely responsible and liable
to City for the Work’s proper and timely performance by each

Subcontractor and Supplier.
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(®) Copies of Subcontracts. CMAR shall furnish a copy of any subcontract or
third party contract, including those with any Supplier, to City within two

(2) days after it is requested by City; however, City shall have no obligation
to make such a request, ot to review any Subcontract or Supplier when
received, and no teview, non-review, objection ot failure to object by City
shall relieve CMAR and its Subcontractors and Suppliers from their
responsibilities for fulfilling this Agreement’s requirements.

D) Change of Subcontractor Approval =~ CMAR will not change a2
Subcontractor after the Subcontractor has been approved by City, without
City's written consent to the change.

15. Self-Performed Work.

15.1

15.2

Selection of CMAR. CMAR, or affiliates or entity under control of CMAR (or
any entity composing CMAR), may seek to self-perform portions of the
Construction Services only if selected by City following this Agreement’s full
subcontractor ptocurement process, and if and only:

@A) CMAR is selected by City on the basis provided in Section 14.2 of this
Agreement in competition with at least two other candidates as determined
by City; or

®) City has given prior written approval to CMAR’s self-performance of d
minimus Construction Services, such as minor clean-up work (but only to
the extent of the type of de minimus wotk and the not-to-exceed amount
authorized in City’s wtitten approval).

Contract for Self-Performed Work. If CMAR is selected to self-perform portions
of the Construction Services, a written Subcontract will not be required and this

Agreement’s provisions will be applicable. Prior to initiation of the self-performance

of Wotk, the City and CMAR will agree prior to wotk on a written scope and a

lump sum or not to exceed line item that will include CMAR's direct and indirect

compensation, labot, labor burden, supervision, overhead, and all other costs.
CMAR’s self-performance of any Work allowed under this Section will not change,

in any way, the amount CMAR is entitled to as compensation under this Agreement

or the Contract Sum, CMAR’s Fee or the GMP, as those terms are defined and
calculated in Section 7 of this Agreement.

16. Performance Standards. CMAR warrants to City that:

16.1

16.2

Standard of Care. CMAR, all of its Subcontractors and Suppliers, will perform
their respective obligations under this Agreement with the professional diligence
and care prevailing among highly skilled and experienced commercial contractors
and subcontractors with demonstrated ability to timely and propetly construct
projects equivalent to the Project (the "Standard of Cate"), on schedule, within
budget, and without latent defects.

Standard of Work. The Work must be:

@) In accordance with the requirements of the Project Documents;
®B) Free from defects; and

© Fit for City's intended use.
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16.3

16.4

Standard of Construction Materials. All Construction Matertials will be new and
in excellent condition, except to the extent specifically provided otherwise in the
Project Documents.

Quality Control. CMAR must establish, maintain, and implement a quality control
program that is consistent with that described in the CMP and which is:

@A) Sufficient to insutre proper supetvision, examination, inspection, and testing
of all item of Work at appropriate intervals, including the work of
Subcontractors, Supplier, suppliets; and

(B) Sufficient to assure conformance to the Project Documents with respect to
Specifically Described Items, as defined in Section 22.2 of this Agreement,
and general workmanship, construction, and equipment (including
maintenance, while-idle, and functional performance) requirements.

17. Regulatory Compliance.

17.1

17.2

Duty to Comply. CMAR must comply with all federal, state, county, and local
laws, including, statutes, rules, regulations, codes, ordinances, executive otders, and
other legislative, executive, or judicial requirements and/or decisions (collectively,
"Laws") applicable to the Work whether or not specifically referenced elsewhere in
this Agreement. Compliance with such Laws shall include, but not be limited to:

®) Compliance with Laws pertaining to contractor licensing, occupational
health, safety, disabilities, building codes, construction standards, licensure,
social security, employment, workers compensation, immigration, wages,
payrolls, health, discrimination, equal employment opportunity, civil rights,
storm water, solid wastes, Hazardous Substances, grading, air pollution,
water pollution, waste disposal, human remains, land use, historic
preservation, endangered ot threatened species, navigable waters, waters of
the United States and tributaries thereof, and any other Laws applicable to
the petformance of the Work; and

®B) Compliance with any applicable standards, speciﬁcations marnuals, of codes
of any technical society orgamzahon ot association, adopted by City (and
as may be modified from time to time), or those commonly used as the
industry standard in the design and construction of projects comparable to
the Project being performed and completed in accordance with this
Agreement by the CMAR.

Notification of Investlganons To the fullest extent permitted by applicable Law,
CMAR will notify City, and, in each case, require its Subcontractors and Suppliers to
notify City within twenty-four (24) hours of a demand for records or notice of audit
being received and/or any inspection or other investigation is commenced by any
federal, state or local governmental agency that relates to the Work, including,
without limitation:
A) Any Site inspection or investigation conducted to a determine compliance
with any Laws or permits pertaining to Hazardous Substances, waste, dust

control, air quality, water pollution, storm water runoff, endangered species,
navigable waters, occupational health or safety; and

B) Any inspection, audit or other investigation, whether on- or off-Site,
conducted to verify the immigration and/or wotker authorization status of

any person employed or contracted by CMAR, its Subcontractors, ot any
Suppliet.
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i7.3  City's Rules. City has the right, but not the obligation, to adopt and prescribe from
time to time one ot more rules and regulations ("City's Rule(s)") governing patking,
access, times of work, noise, behavior towards City’s employees, customets, guests
or invitees, and such other matters not involving the means, method, techniques or
manner of the Work’s performance that City deems pettinent to preventing
disruption to City's ongoing operations.

@)

®)

©

CMAR will enfotce, and will be responsible to City for the failure of its
employees, or employees of its Subcontractors or Supplier to comply with
City's Rules.

Compliance with City's Rules will be a condition to the right of any person
to enter upon any of City's property, and City has the right to revoke such
right of access to any person who has breached or failed to comply with any
of City's Rules.

The issuance or non-issuance, enforcement or non-enforcement of City's
Rules by City will not relieve CMAR from its sole and exclusive
responsibility to City for taking all appropriate precautions, in accordance
with applicable Laws, to ensure the health and safety of persons and
property with respect to the Wotk.

17.4  Compliance Assurances. CMAR warrants to City that CMAR and its
Subcontractors and Suppliers are in compliance with all of the following:

@)

®)

©

Subcontractors and Supplier now hold—and, at all times relevant to this
Project, will hold—all licenses, registrations and other approvals necessary
for the lawful furnishing of the Setrvices; and

Subcontractors and Suppliers are not—and, at all times televant to this
Project, will not—be debatred or otherwise legally excluded ("Debarred")
from contracting with any federal, state or local governmental entity; and

Except with City's knowledge and consent and provided the activity,
employment, interest or contribution will not reasonably compromise or
appear to compromise their professional judgment or prevent them from
serving the best interests of City, Subcontractors and Suppliers will not:

1) Accept trade discounts;

(2 Have a significant direct or indirect financial interest in CMAR or
any of its Subcontractors or Supplier; or

(3) Undertake any activity or employment or accept any conttibution.

18. Health and Safety.
18.1  General Safety Duty.

@

®)

CMAR is solely responsible for the safety and health effects of the Work as
it may impact all persons and property whether or not under CMAR’s
control.

CMAR shall at all times:

(1) Provide proper traffic control, warnings, and all other measures
necessaty to protect City and City's employees, invitees, licensees,
and agents, and all other third persons from illness, sickness, death,
personal injury or property damage arising from or relating to the
Work; and

32




18.2

18.3

2 Maintain a safe working environment, in full compliance with all
g P
applicable Laws relating to occupational health and safety and
drugs in the workplace.

Hazardous Substances. CMAR is responsible for the proper handling of every
substance, matetial and equipment it brings to the Site, and in the conduct of its
opetations, so as to prevent the release of any Hazardous Substance:

A) Remediation. CMAR is responsible for the cost of remediation and all
other losses and damages to City resulting from any release by CMAR of
any Hazardous Substance.

®) Actions upon Discovery. If CMAR discovers material on the Site it
teasonably believes to be a Hazardous Substance, then CMAR must

immediately:
1N If the Hazardous Substance presents or may present an imminent

threat or endangerment to public health or safety, immediately
notify the City and, if appropriate, the National Response Centet;

2 If the Hazardous Substance does not present an imminent threat or
endangerment to public health or safety, notify City in writing of
the discovery of the Hazardous Substance and provide all relevant
information;

(3 Discontinue Work in the affected area land take whatever
reasonable precautions are necessary to protect persons and
property from exposure to the Hazatdous Substance, including, but
not limited to, taking actions to prevent the movement, spread or
disturbance of the suspected Hazardous Substance in accordance
with applicable Laws;

@ CMAR may resume operations in the affected area only after City
has determined that the material is either not a Hazardous
Substance or that it is a Hazardous Substance but it has been
propetly remedied or mitigated or the risk has been minimized in
accordance with applicable Law; and

©) If the remedy directed by City results in a delay to the Work’s
ctitical path, and if CMAR did not cause, allow, ot contribute to
the release or threat of release of the Hazardous Substance, CMAR
may be entitled to an equitable adjustment of the Contract Times
and Contract Sum, in accordance with Section 11 ot Section
20.3(E) of this Agreement.

Waste.

A) Waste Defined. "Waste" includes any dust, solids, liquids or other form of
discardable material that is not a Hazardous Substance.

B) Waste Management. CMAR must maintain proper precautions so that the
amount of Waste resulting from CMAR’s Work is at all times:

(1) Kept at minimum;

(2) Confined within the Site; and
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19.

20.

3) Not permitted to interfere with or disturb City’s ongoing
opetations ot the activities of City’s employees, customers, guests,
invitees, or licensees.

© Waste Removal. All Waste must be removed from the Site each day,
putsuant to a plan approved by City, and the Waste must be properly
transpotted and disposed of at an appropriate disposal facility in accordance
with applicable Law.

D) Contract. CMAR must contract with City for any regular waste removal.

Permits.

191

19.2

19.3

194

Site.

20.1

20.2

20.3

Duty to Secure. CMAR will timely and proactively apply for, and undertake all
actions necessary to secure all federal, state and local permits, licenses and approvals
required for the Work.

Costs of Permits. The cost of permits, licenses, connection fees, and other such
fees must be included in the Construction Services Costs. If CMAR’s actions cause
the cost of the Work to increase because normal permit application review and
issuance may cause it to fail to the Construction Schedule, the cost for seeking
expedited review and approval of such permit applications must be borne solely by
CMAR and will not be reimbursed by City.

Public Hearings. CMAR will attend and participate in all public hearings held by
local governmental jutisdictions and utilities in connection with the issuance and
compliance with such permits, licenses and approvals.

Compliance. CMAR and each of its Subcontractors and Suppliers must comply
with, and give all notices and take all actions required by all permits issued for the
Work. Any failure to comply with the terms and conditions of such permits will be
the responsibility of the CMAR and any penalties imposed for such failure(s) shall
be borne by the CMAR alone.

Title to Project Site. City warrants that it owns title to the Project site and that all
know easements, licenses, and restrictions that may affect the Project have ot will be
timely disclosed.

On-Site Locations.

A) Reference Points. City will provide engineering surveys to establish
reference points for construction, which in City’s judgment are necessary to

enable CMAR to begin the Work.

B) Site Layout. CMAR will be responsible for laying out the Work, protecting
and preserving the established reference points and must not make change
relocations without the proper written approval of City.

© CMAR’s Responsibilities. CMAR must report to City whenever any
reference point is lost or destroyed or whenever relocation of a reference
point is required due to necessary changes in grades ot locations. CMAR
will be responsible for the accurate replacement or relocaton of the
reference points by professionally qualified personnel.

Newly Discovered or Changed Conditions. CMAR warrants and represents that
CMAR:
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@)

®)

©

O)

®

Inspection. Has conducted a visual inspection of the Site, reviewed the
soils report, and performed all other due diligence activiies CMAR
considets adequate to verify the conditions of the soils and other conditons
at the Site;

No Defects. Has observed no defects, discrepancies, deficiencies or faults
with the Site making it unsuitable for the Project or found any defects,
discrepancies, deficiencies or faults in any Project Documents that would
require further investigation (except those that have already been reported
to City in writing); and

Acceptance. Accepts the condition of the soils and the Site as being fit and
propet to allow for the full performance of the Work.

Discovery of Conditions. If, at any time CMAR during the petformance of
the Work, CMAR encounters previously unknown conditions at the Site,

which could not reasonably have been detected by CMAR's investigation,
and that make it unsuitable for the Work’s proper and accurate
performance, CMAR must promptly:

) Discontinue Work in the affected area;

) Leave the Newly Discovered or Changed conditions as they are
found (taking reasonable precautions for the protection of persons

and property);

(3) Notify City and its Project Coordinator (immediately by phone or
email, followed by written notice within 24 hours identifying the
Newly Discovered or Changed Conditions with specificity); and

0 Await clarification and direction before CMAR proceeds with any
Work that may be affected.

For putposes of this Section, “Newly Discovered” or “Changed”
conditions shall include, without limitation: deficiencies in the
design or in the condition of existing construction, conditions in or
beneath the Site that differ materially from indications in the
Design Documents, or other newly discovered or changed
conditions that may adversely impact the Work and that are not
provided for in the Design Documents.

Equitable Adjustment. If the Newly Discovered or Changed Conditions
could not be reasonably discovered or foreseeable by CMAR during its due
diligence activities, CMAR may be entitled to equitable adjustment of the
Contract Times and GMP for any resulting critical path delays or additional
expenses incurred by CMAR, subject to Sections 10 and 11 of this

Agreement

Liability and Responsibility. If CMAR proceeds with Work after discovery
of a Newly Discovered or Changed condition without notifying City and
suspending applicable Work as provided in this Secdon, CMAR will be
liable and responsible to City for all resulting losses, liabilities, damages, and
expenses and CMAR will have watved any right to seek 2 CMAR Claim or
Equitable Adjustment (as provided in subsection 20.3(E.) above) resulting
from anv Newly Discovered or Changed condition.
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20.4

20.5

Underground Facilities. CMAR will comply with the provisions of AR.S. § 40-
360.21 et. seq., relating to underground facilities, and further:

@A)

®)

©

O)

®

Other Owners. CMAR acknowledges that City is not the owner of some
underground facilities on, or contiguous to, the Project Site. “Underground
facilities” includes, but is not limited to, electrical conduit, water irrigation
canals and ditches, gas lines, telecommunicatons lines, or other
communications fibers, and such facilities may be owned and/or opetated
by governmental or private entities;

Information and Data. The information and data shown or indicated on
the Design Documents and other site specific documents concerning
existing underground facilities at, or contiguous to, the Project Site will be
based on the information and data furnished to City by the owners or
operators of the underground facilities;

CMAR’s Responsibilities. City will not be responsible for the accuracy or
completeness of the information or data provided by others and CMAR will
have the responsibility for the following, the cost of which are included in

the GMP:

1 Reviewing and verifying the information and data provided by
others;

) Locating all underground facilities on, or contiguous to, the Project
Site, to the extent knowledge of adjacent undetground facilities is
necessaty and reasonable to secure;

(3 Coordinating the Work with the owners of the underground
facilities during construction;

@ Providing for the safety and protection of all underground facilities
affected by the work; and

(5) Integrating any underground facility into the Work as necessaty,

Repair and Replacement. City will not be responsible for any tepair ot
consequential damages resulting from CMAR’s mistake in locating or failure
to locate underground facilities and appropriately integrate the location into
the Work.

City-Owned Underground Faciliies.  City will provide CMAR with

information and data about the location and characteristics of any
underground facility that it owns, generally water and sewer, and CMAR
tnay rely on that information and data.

Atchaeological Deposits. In accordance with AR.S. § 41-844, if CMAR discovers
any archaeological sites or objects, CMAR must promptly report them to City and
Director of the Arizona State Museum:

(A) CMAR will further ensure compliance with the provisions of state
law with respect to archaeological sites or objects; and

®) CMAR may be allowed an adjustment for time depending on the
extent of the tasks required to catalogue and preserve the find and
any effect the find may have on the Work.

On-Site City Activity.
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21.2

Partial Utilization. Before Final Completion of the Project, as defined in Section
6.6 of this Agreement, City may opt to divide the Project and place a portion of the
Project into use if such that part has reached substantial completion. The City may
exercise the option to divide and use a portion of the Project if:

A) The Design Documents identify a distinct phase of the Project, and the part
of the Project being sought to be placed into use has been identified in the
Design Documents as a sepatate phase; or

B) City and CMAR agree that the part sought to be placed into use is a
separately functioning and usable part of the Work that can be used by City
for its intended purpose without significantly interfering with CMAR’s
timely and proper performance of the remainder of the Work.

(@) If the Project is not phased and City decides to place a part of the Project
into use such that CMAR incuts additional costs or requires additional time,
CMAR may present a CMAR Claim for additional time or compensation in
accordance with Section 11 of this Agreement.

City’s Performance of On-site Wotk. City may perform other work on-site that
is related to the Project using by either the City’s own work force, contractors,
vendors or suppliers including, but not limited to, utility companies, e.g., electric, gas,
telecommunications, perform work on the Site (“City’s On-site Work”).

A) Access. CMAR will assure that the entities handling the City’s On-site
Work have safe and proper access to all portions of the Project Site
necessaty for the performance of the City’s On-site Work.

®B) Materials and Equipment. CMAR will assure that the entities performing
the City’s On-site Work have adequate space to transport, handle, stage and
store materials and equipment and adequate space and opportunity to
conduct the City’s On-site Work.

© Coordination. CMAR will coordinate its Work with the City’s On-site
Work so that both parties perform their Work in a timely and efficient
manner.

) Unless otherwise provided in the Project Documents, CMAR will
perform all cutting, fitting, and patching of material or elements of
the Work that may be required to make the CMAR’s Work and the
City’s On-site Work consistent and functional.

(2 CMAR will not endanger any Other On-site Work while
integrating the works.

3 If the CMAR’s completion of any portion of the Work depends
on the completion of City’s On-site Work, CMAR will inspect the
City’s On-site Work and timely report to City any delays, defects,
or deficiencies that may delay or hinder CMAR’s complete
execution of the Work. A failure by CMAR to inspect and report
the City’s On-Site Work will constitute acceptance of that Work
and any objection CMAR may have is deemed to be waived.

o) Compensation. If CITY On-site Work is required, but was not identified in
the Design Documents or other documents upon which CMAR could
reasonably rely in preparing the GMP,:
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213

1) Written notice of the City On-site Work will be given to CMAR a
reasonable time before this work begins; and
2 CMAR may make a CMAR Claim, under the provisions of Section

11 of this Agreement if CMAR believes this unidentified City On-
site Work will cause CMAR to incur additional expenses or time.

Transfer of Control. In the event control of the Project Site is transferred from
CMAR to another party or entity, CMAR and City will work to assure that safety of
the Project Site is not compromised, that access to and control of the Project Site is
maintained, and that proper insurance is in place.

22, Inspection of Work.

221

22.2

City Inspections. City has the right to inspect the Work at any time and to any
extent it believes is necessary and reasonable.

@A)

®

©

Required Inspections. Certain aspects of the Work will require inspections
in accordance with existing City Ordinances and City Code provisions ot in
accordance with the scope of Work as set forth in this Agreement.

(1) CMAR must timely atrange and finalize any required inspections
and testing.

@) CMAR will pay all costs associated with any required inspections,
and these costs shall be included in the GMP. The costs of any
testing or collection of data that is required for the inspection of
City shall not be the basis for any Change Directive, Change Order,
CMAR Claim or an amendment to the GMP.

3 CMAR must obtain and provide to City Certifications or warranties
required or which reasonably result from the required inspection or
testing.

iofi. CMAR will cooperate fully with any inspections conducted
by the City. 'The City will attempt to coordinate its inspections with the
CMAR so as not to disrupt the Work; however, inspections for life or safety
issues will be handled by both parties on a priority basis,

Independent Inspections. City may employ the setvices of an independent
party to conduct any tests or inspections at City’s cost and expense.

Specifically Described Items. If any material, component, or equipment
(collectively, an “Item™) is specified or described in the Project Document,
Construction Document, or othet document submitted to City by CMAR or by
CMAR to City, by trade, proptietary, ot supplier name, that Item shall be used in
petforming or completing the Work.

@)

®

“Or-equal”. If the specification or description contains or is followed by
the words “or-equal”, other Items of a similar kind ot nature may be
accepted by City, in its sole discretion, if the City determines, prior to the
substitution, that the Item proposed by CMAR is qualitatively and
functionally equal to of the Specifically Designed Item and the Item is
sufficiently similar so that no change in the related Work will be required.

Substitutions. If CMAR proposes to use an Item different than that which
is specifically named, CMAR must make an application for approval of a
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23.

22.3

224

22.5

substitution to City prior to use or prior to any modification or deviation
intended to accommodate the use.

1) CMAR must submit a request for substitution in writing to City.
@ CMAR must submit with the request for substitution the following:
(a) Information about the Item sufficient for City to make a

determination if the Item is essentially equivalent to that
named and is an acceptable substitute.

(b) Any effect the substituion may have on timely
achievement of the Substantial Completion date;

(© Any cost or credits that will result from the substitution
must detail; and

(@) Any other relevant information requested by City.

3 City approval of any substitute Item will be within its sole
discretion.

©) CMAR is responsible for the costs associated with making the
request for substitution, including the cost of obtaining the data.

Uncovering Wortk. City or its Project Coordinator may require CMAR to uncover
Wotk for inspection and testing.

(A)  Builder’s Responsibility. If the Work had been covered without CMAR's
compliance with all applicable inspection and approval requirements of the
Project Documents, CMAR must properly remedy or replace all
nonconforming or deficient Work, and adjacent property damaged thereby,
to City's satisfaction. CMAR must also pay the costs City reasonably incurs
in connection with uncovering, testing, inspection and remedial work.

®B) City Responsibility. If the Work had been covered in accordance with all
applicable inspection and approval requirements of CMAR Documents,
City will pay the costs CMAR reasonably incurs in connection with the
uncovering, testing, inspection, remedial and restoration work, subject to §
11.

Rejected Work. CMAR must promptly, and so as not to interfere with the Project
Schedule, remove and replace, at CMAR's sole expense, any Work that is rejected by
City or its Project Coordinator as defective, contrary to CMAR's warrantics, ot
otherwise not in accordance with the Project Documents.

City’s Remedy. If CMAR does not cotrect such deficient or nonconforming Work
within seven (7) days, or initiate any work that would reasonably take longer than
seven (7) days, after receipt of written notice from City to do so, City may, without
prejudice to any other remedies it may have, take whatever steps are necessary to
correct the deficient ot nonconforming Work, and CMAR will pay City the costs
City incuts in connection with any corrective action.

Watranties.

231

CMAR Warranty. CMAR warrants that the Work performed pursuant to this
Agreement is free from defects. Upon 20 days written notice from the City, and
within two years from the Final Completion of the Work, CMAR must, at CMAR's
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24.

23.2

23.3

sole expense, uncover, correct, and remedy any and all defects in CMAR's Work or
any defects in work of CMAR’s Subcontractors or Suppliets.

Third Party Warranties. If any other Contract Document or third party warranty
provides for a period longer than two years, the longer period applies.

Call-Back Remedial Work. CMAR, at CMAR's sole expense, will propetly restore
any of the Work or other property that is damaged by reason of any remedial Work,
to City's satisfaction.

(6 Warranty on Remedial Work. All remedial Work will have an extended

warranty equal to the later of Final Completion or six (6) months after
completion of the remedial Work.

® Self-Help. If CMAR fails to correct any defects in accotdance with this
call-back warranty, then City may correct the defects and CMAR must
reimburse City for all expenses incurred by City.

(@) Non-exclusivity. This express call-back warranty is given in addition to, and
without any limitation on, any other claim, right or remedy City may have
under this Agreement or applicable Law including, without limitation, any
claim, right or remedy arising from tort, contract breach, license bond,
recovery fund, latent defect, breach of the implied warranty of habitability,
CMAR's violation of any Law, ot any other claim, right or remedy, whether
discovered before or after the above described call-back petiod (as may be
extended above).

D) No Fault of CMAR. This express call-back warranty excludes remedy for
damage or defect caused by abuse, modifications not executed by CMAR,

improper or insufficient maintenance, improper opetation, ot ordinary wear
and tear usage.

Liens and Stop Notices.

24.1

24.3

244

Title to Work. CMAR warrants that title to all Work covered by an Application for
Progtress Payment or Application for Final Payment will pass to City no later than
the time of payment.

Wotk Free of Liens. CMAR further warrants that, upon Application for Progtess
Payment or Application for Final Payment submittal, all Wotk for which Certificates
for Payment have been previously issued and payments received from City must, to
the best of CMAR's knowledge, information and belief, be free and clear of liens,
claims, secutity interests or encumbrances.

Duty to Remove Liens. In the event any document intending to give rise to a lien,
ot any other claim is asserted, filed, or maintained against the Project or City
contrary to the foregoing warranty by CMAR, Subcontractor, or any Suppliet, then
CMAR agrees to cause such lien or claim to be satisfied, temoved, or otherwise
discharged at its own expense, by payment, bond or otherwise, within ten (10) davs
from the lien’s filing date.

City’s Remedy for Liens. While state law precludes the filing of liens against

public property, liens cause City to incur unnecessary legal fees and costs in their
removal. Therefore:

(A) City Right to Action. If CMAR fails to take such action promptly after
notice from City, then City has the right, in addition to all other rights and

remedies available under this Agreement or at Law, to cause each such lien
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25.

26.

ot claim to be removed, satisfied or discharged by whatever means City
chooses.

®) Costs and Expenses. CMAR will be responsible for the entire cost and
expense of this lien removal action, including reasonable attorneys' fees and
expenses incurred by City, and will remit payment for these costs and
expenses immediately upon demand by City.

No Waiver. Any review or approval given, or payment made, by City or any of its
representatives does not:

251

25.2

25.3

25.4

25.5
25.6

Constitute acceptance of CMAR's Work or of the sufficiency of any request for
payment;

Operate as an acquiescence to, or waiver of, any departute from, or CMAR's failure
to petform in accordance with, any of this Agreement’s requirements;

Constitute approval of:
(A)  The adequacy, form or content of any subcontract; ot
(B)  Any actions taken by CMAR or by any Subcontractor.

Relieve CMAR, any Subcontractor or Supplier of any obligations or responsibilities
under this Agreement;

Be accepted as evidence of satisfactory petformance of any Work; or

Diminish in any manner City’s rights and remedies under this Agreement or
applicable Law.

CMAR’s Warranties and Representations.

26.1

Watranty. As an inducement to City to execute this Agreement, CMAR represents
and warrants the following to City (in addition to the other representations and
warranties contained in the Agreement) that:

®) Financial Condition. CMAR and its affiliated entities are financially solvent
and able to pay their debts as they mature, and possessed of sufficient
working capital to complete the Work and perform all obligations under
this Agreement, provided that City satisfies its payment and other
obligations under this Agreement;

®) Petformance Ability. CMAR is able to furnish the Construction Services
and FFE Services required to complete the Project and perform its
obligations hereunder, provided that City satisfies its payment and other
obligations, and that CMAR has sufficient experience and competence to
do so;

© Litigation Status. There are no pending or threatened legal actions or
proceedings which might materially impair CMAR or its affiliated entities’
ability to satisfy their obligations hereunder;

(D)  Legal Status. CMAR, or any prime contractor that is affiliated with a
CMAR entity, is licensed by the Arizona Registrar of Contractots to
petform construction and that all its construction Subcontractors and
Suppliers also will be so licensed; and

(E) Proper Authorization. That execution of this Agreement and its

petformance are within its authorized powers.
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27.

28.

26.2

Survival.  These representations and warranties survive this Agreement’s
termination and the Project’s Final Completion, whichever is later.

CMAR Relationship to City.

271

27.2

27.3

274

27.5

CMAR's relationship to City is in all respects that of an independent contractor.

CMAR is solely responsible for the means, manner, method, supervision,
petformance, coordination, safety programs, or control of the Work to be

. performed by CMAR.

CMAR is not and will not be found to be an employee, instrumentality, department
ot agent of City for any purpose.

This Agreement will in no respect be construed to create a partnership, joint
venture, or agency between the parties.

Neither party has right or power to bind or obligate the other party for any liabilities
or obligations without the other party’s prior written consent.

Assignments.

281

28.2

28.3

28.4

City Assignment. City may assign or transfer this Agreement without CMAR's

consent.

City Financing. CMAR agrees that if City assigns this Agreement to any lender or
other third party source of funding for the Project (each, a "Financing Party");

&) CMAR will cooperate with any such assignments, and will execute any
consents, assignments and other instruments reasonably required to
facilirate the assignments;

®) CMAR will cooperate with any inspectors engaged by a Financing Party to
observe ot inspect the worlk; and

© CMAR will execute any documents that the Financing Party reasonably
tequests it to execute in connection with its review of any of CMAR's Work
or any of City's requests to Financing Party for disbursements on account
of the Work.

CMAR Assignment. CMAR will not, without City’s prior written consent, which
may not be unteasonably withheld, do the following:

A) Sell, transfer, assign or delegate any interest in this Agreement or any rights
or CMAR’s obligations; or

@ Until Final Payment is made, cause, suffer or permit:

) Any sale, transfer or assignment of any stock, membership or other
equity ownership interest in CMAR, or

@ The issuance of any new stock or other equity ownership in
CMAR.

Void Assignments. Any transfer, sale, assignment, delegation, or issuance of any
stock, membership, or other interest in CMAR without City's written consent is
void.

42




29.

30.

Taxation of Revenue Bonds. City may issue revenue bonds to fund the Project’s design,
construction and implementation. If City issues these bonds:

29.1

29.2

29.3

29.4

CMAR, to the extent within its control, and so long as it does not increase CMAR's
time or cost of performance of the Work, covenants that it will not knowingly take
any action, or fail to take any action, that adversely affects the inclusion from gross
income of the interest on any of revenue bonds under § 103(a) of the Internal Revenne
Code of 1986, as amended (the "Code");

CMAR will not cause the interest on any revenue bonds to become an item of tax
preference for purposes of the alternative minimum tax imposed on individuals and
cotpotations under the Code; and

In the event of such action or omission, CMAR will, promptly upon having any
action or inaction brought to its attention, take any reasonable actions based upon
an opinion of bond counsel to City, as may rescind or otherwise negate such action
or omission.

CMAR, to the extent within its control, and so long as it does not increase CMAR's
time or cost of petformance of the Work, will not knowingly directly or indirectly
use or permit the use of any proceeds of any revenue bonds or any other funds of
City to take or omit to take any action that would cause any revenue bonds issued to
be or become "arbitrage bonds" within the meaning of § 148(a) of the Code ot to
fail to meet any other applicable requirement of §§ 103, 141, 148, 149 and 150 of the
Code to the extent applicable to the Revenue Bonds.

Indemnity.

301

30.2

Duty to Indemnify, Defend, and Hold Harmless. To the fullest extent
petrmitted by Law, CMAR will indemnify, defend, save and hold harmless City and
its elected officials, officers, employees, agents, consultants, sub-consultants,
representatives, and agents (individually, an "Indemnified Party"; collectively, the
"Indemnified Parties") fot, from and against any and all third-party claims, demands,
causes of action, damages (including compensatory, consequential, liquidated, and
punitive), judgments, penalties, settlements and all other losses arising (collectively
“Claim™) from the performance or nonperformance of this Agreement by CMAR or
of a Subcontractor, Supplier, or any other person or entity for whom CMAR is
responsible and all attorneys' fees, consultants' fees, court costs (whether or not
taxable by statute), and expenses incurred by each Indemnified Party.

Extent of Indemnification.

) ‘This indemnification is comprehensive and encompassing to the maximum
extent permitted by Law and includes, but is not limited to, a Claim, just or
unjust, of any kind, nature or description whatsoever, whether sounding in
a tort, warranty, contract (including breach of this Agreement), equity, a
statute, or any other theory of liability, and whether Claim is based on an
alleged death, personal injury, sickness, conversion, breach of contract,
breach of watranty (express or implied), breach of representation, defective
work not remedied, lien, stop notice, property damage (including property
damage to the Work), patent infringement, copyright infringement, loss of
use and all other economic loss, release of a petroleum byproduct or other
substance regulated by applicable Law, legal violations or other claimed
damage.

®) This indemnity is in addition to and will not be deemed to limit any other
indemnity given by CMAR.
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30.3 Defense of Indemnified Party. CMAR will defend each Indemnified Party under
this indemnity at CMAR’s expense with counsel reasonably acceptable to the
Indemnified Party, subject to the following:

A) The Indemnified Party has the opportunity to participate in the defense
against the Claim,;

® If there are potential conflicting interests that would make it inappropriate
for the same counsel to represent both CMAR and the Indemnified Party,
or the Indemnified Party has defenses available to it that are not available to
CMAR, then the Indemnified Party may select separate counsel to represent
it at CMAR's expense;

© No settlement or compromise can be effected by CMAR without the prior
consent of the Indemnified Party; and

D) If CMAR does not, within fifteen (15) days after receipt of Notice from the
Indemnified Party (or such shorter period of time as may be necessary to
avoid a default on a Claim), give Notice to the Indemnified Party of
CMAR's election to assume the defense of the Claim, the Indemnified Party
has right to undertake, at the expense and risk of CMAR, the defense,
compromise or settlement of the Claim.

304 Negligence of Indemnified Party. The foregoing obligations to indemnify,
defend, save and hold harmless apply even if a Claim results in part from the
negligence of an Indemnified Party, but, in such event, the ultimate liability of
CMAR is only to the extent the Claim is found to have resulted from the negligence
of CMAR or of any Subcontractor or Supplier.

&) In no event, however, will an Indemnified Party be indemnified for a Claim
to the extent it results from the gross negligence or intentional conduct of
the Indemnified Party or the Indemnified Party’s agents, employees or
indemnity as provided in A.R.S.§ 34-226.

B) An Indemnified Patty's acting or failing to act in reliance on promises,
tepresentations or agreements made by CMAR in the performance of the
Wotk may not be considered gross negligence ot an intentional act or
failure to act by the Indemnified Party.

31 Insurance Requirements.

311  Insurance Obligation. CMAR must, as a material obligation to City and a
condition precedent to any payment otherwise due to CMAR, furnish and maintain,
and cause its Subcontractors and Suppliers to furnish and maintain, insurance in
accordance with the Insurance Requitements attached as Exhibit E.

A) Force Placement. In the event CMAR fails, or any Subcontractor or
Supplier fails, to maintain all insurance as provided in Exhibit E, City may,
in addition to, and without prejudice to any other remedies available to it
under this Agreement or applicable Law, on two (2) days’ notice, purchase
equivalent insurance.

®) Reimbursement for Force Placement. CMAR will reimburse City upon
demand, or, at City’s option, by way of withholding or off-setting amounts
otherwise due to CMAR, for all expenses City incurs in connection with
obtaining such insurance.

31.2  Risk of Loss.
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31.3

314

315

A CMAR beats the risk of loss to all materials, equipment, fixtures, supplies,
or other Work element, whether in transit, stored off-site, or stored or
housed on site, until such elements(s) have been incorporated into the
Project, at which me CMAR risk of loss will be addressed in accordance
with the other portions of this Agreement.

®B) CMAR is solely responsible for insuring all such materials, equipment
fixtures or other Work element from loss until such materials, equipment,
fixtures or other elements have been physically incorporated in the Project,
at which time CMAR risk of loss will be addressed in accordance with the
other portions of this Agreement.

Bonds. Upon this Agreement’s execution, CMAR must furnish Payment and
Performance Bonds required under the provisions of A.R.S. § 34-608. The forms of
the bonds will comply with the statute and be provided by a surety approved by

Cuty.
Builder's Risk Insurance. CMAR will furnish an all risk property insurance
("Builder's Risk") for the replacement value of the Work performed.

(A) Form. The form of policy for this Builder's Risk coverage must be non-
reporting, in completed value with no co-insurance, and valued at
replacement cost with non-standard (broad) form all risk policy.

®) Coverage Value. The value utilized must be 100% of the completed value
(including Contract Amendments) of the renovation, repairs or
construction.

Other Property Lost Coverage. Insurance against loss of tools, equipment, or
other items not incorpotated into the Work, but required for the Work’s
performance, is CMAR’s responsibility.

Records. CMAR must keep full and detailed accounts and exercise controls as may be
reasonably necessary for the Work’s proper financial management using generally accepted
accounting methods and control systems reasonably satisfactory to City.

321

City and its properly authotized representatives—who may be City employees or
independent contractors as determined by City—will be afforded access at all times
on reasonable advance notice to all CMAR's tangible and electronic records received
or generated in connection with the Project, including, without limitation, records,
books, ledgers, correspondence, instructions, drawings, feceipts, contracts,
subcontracts, vouchers, memoranda, electronic data bases and other electronically
stored data and printouts thereof, and similar data relating to this Agreement
(“Project Data”).

») Project Data availability will allow for audit, review, inspection and copying,
at the Site or at CMAR's offices, if these offices are located in Maricopa
County, Arizona.

®) Access will be available duting regular business hours.

© Project Data will be available for this inspection for at least one year after
Final Completion of the Project or one year after the City has issued its
Final Payment and resolved all disputes regarding payments under this
Agreement, whichever is later.
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34.

32.2 CMAR will be entitled to a reasonable charge for furnishing more than one hard
copy of any document that is requested by City. CMAR will provide electronic
copies to the City upon request.

323 CMAR must preserve all such Project Data for a period of six (6) years after Final
Payment, or longer where required by Law, and prior to destructon, Project Data
will be delivered to City if City requests.

32.4 CMAR must include these record keeping and record retention provisions in its
subcontracts and contracts with Suppliers and require these parties to afford the
City simnilar access for audit, inspection and copying, to all of the hard copy and
electronically stored Project Data.

Equal Employment Opportunity.

33.1  Non-Discrimination Policies. CMAR must develop, consistently implement, and
effectively maintain non-discrimination policies.

(&) Duty to Not Discrimination. CMAR and CMAR's Subcontractors and
Suppliers must not discriminate against any employee or applicant for
employment because of race, religion, color, sex, sexual orientation or
national origin.

®B) Affirmative Action. CMAR must take affirmative action to insure that
applicants are employed, and that the employees are treated during
emplovment without regard to their race, religion, colot, sex, sexual

otientation or national otigin. This affirmative action includes, but not be
limited to, the following;

1 employment;
(@  upgrading

(3 demotion or transfer;

#® tecruitment ot recruitment advertising;

(5) layoff or termination;

6) rates of pay or other compensation; and

%) selection for training, including apprenticeship.

332 Notices of Non-Discrimination Policies. CMAR will post in conspicuous
places, available to employees and applicants for employment, notices that set forth
the non-discrimination policies and CMAR, its Subcontractors and Suppliers will, in
all solicitations or advertisements for employees placed by them ot on their behalf,
state that all qualified applicants will receive consideration for employment without
regard to race, religion, color, sex, sexual orientation or national origin.

Immigration Law Compliance: CMAR, and on behalf any Subcontractor and Supplier,
warrants, to the extent applicable under A.R.S. § 41-4401, compliance with all federal
immigration laws and regulations that relate to their employees as well as compliance with
ARS. § 23-214(A) which requires registration and participation with the E-Verify Program.

341  Any breach of watranty under this Section is considered a material breach of this
Agreement and is subject to penalties up to and including termination of this
Agreement.

34.2  City retains the legal right to inspect the papers of any CMAR, Subcontractor or
Supplier employee who performs work under this Agreement to ensure that CMAR,
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35.

343

344

34.5

34.6

its Subcontractors and Suppliers are fully in compliance with any watranty under
this Section.

City may conduct random inspections, and upon request of City, CMAR shall
provide copies of papers and records of CMAR demonstrating continued
compliance with the watranty under this Section. CMAR agrees to keep papers and
records available for inspection by the City during normal business hours and will
cooperate with City in exercise of its statutory duties and not deny access to its
business premises or applicable papers or records for the purposes of enforcement
of this Section.

CMAR agtees to incorporate into any subcontracts under this Agreement the same
obligations imposed upon CMAR and expressly accrue those obligations directly to
the benefit of the City. CMAR also agrees to require any subcontractor to
incorporate into each of its own subcontracts under this Agreement the same
obligations above and expressly accrue those obligations to the benefit of the City.

CMAR’s watranty and obligations under this Section to the City continue
throughout the term of this .Agreement or until such time as the City determines, in
its sole discretion, that Arizona law has been modified so that compliance with this
Section is no longer a requirement.

The “E-Verify Program” above means the employment verification program
administered by the United States Department of Homeland Security, the Social
Security Administration, or any successor program.

Termination.

351

35.2

353

35.4

For Cause. City has the right to terminate this Agreement without notice if
CMAR:

A) Fails to maintain insurance required by this Agreement;

®) Violates any applicable Law regulating Hazardous Substances, occupational
health, job safety, or environmental matters;

© Jeopardizes the health, safety or welfare of persons or propetty;

D) Is Debatred by any governmental entity (in which event the termination will
be effective as of the date of the sanction or debarment); or

&) Abandons the Work.

For Breach. If this Agreement is breached by CMAR, City may terminate this
Agreement if CMAR fails to cure the breach within seven (7) calendar days after
delivery of written notice specifying the breach or within such longer period of time
as City may agree to in writing,

Remedy after Termination. If this Agreement is terminated, CMAR will
immediately stop Work and remove its employees from the Project Site. Citv may,
without prejudice to any other right or remedy available at Law or in equity,
complete the Project through alternate means and in whatever manner City deems
appropriate. City may also, at its election, take possession of and use the materials,
equipment, tools and machinery of CMAR, a Subcontractor, or any Supplier to
complete the Work otherwise required of the CMAR under this Agreement.

Payment after Termination. CMAR will have no right to any further payment
until after City has completed the Project and determined the amount of its costs,
and expenses and damages resulting from the termination.
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35.5

35.6

@A)

®

If the unpaid balance of the Contract Sum exceeds the costs City incuts to
complete the Project, plus other expenses and damages incurred by City
resulting from CMAR's breach of this Agreement, City will pay CMAR the
difference.

If the expense of completing the Project, plus City's damages and other
expenses, exceeds such unpaid balance, CMAR will pay the difference to
City upon demand.

For Convenience. City may terminate this Agreement as to all or any part of the
Work for convenience at any time without cause upon five (5) days written notice.

&)

®)

Notice of Termination for Convenience. Notice of termination for

convenience:

1 Will be provided no less than five (5) days before cessation of
Work;

2) Will specify the date of termination for that part of the Work; and

3) Wil direct the sequence and manner in which the termination will
be implemented.

Payment after Termination for Convenience. Upon termination for

convenience, City will pay CMAR the reasonable value of all Work
performed ptior to the date of termination, including costs necessarily
incurred, reasonable costs of demobilization and shut down, and reasonable
overhead and profit on Work performed, but excluding any profit or
overhead on unexecuted Work.

Abandonment.
@ City’s Right to Terminate. In the event CMAR, any Subcontractor ot

®)

©

Supplier suspends or terminates its performance under this Agteement for
any teason, City has the right to suspend or terminate all or any part of this
Agreement and finish the suspended or terminated Work by whatever
means City determines is appropriate.

Replacement. To prevent termination, CMAR must replace Subcontractor
ot Supplier within five (5) days by procurement of a Subcontractor or
Supplier in a manner that is acceptable to City.

Withholding of Payments. If the abandoning Subcontractor or Supplier is
not timely replaced, City may complete the Work at CMAR's expense, in

which case:

) CMAR will not be entitled to teceive any further payment
hereunder until:

(a) The entire Project is complete; and

() All direct and indirect costs incurred by City to complete
CMAR's Work, plus a reasonable allowance for City's
overhead and profit, has been paid or offset against the
GMP.

2 Direct and indirect costs and the allowance for overhead and profit
will apply against the Contract Price and, if the cost to complete
the Project is greater than the amount due CMAR, CMAR will pay
that difference immediately to City.
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36.

37.

38.

Dispute Resolution.

36.1

36.2

Each claim, controversy and dispute (each a "Dispute,” collectively, "Disputes") will
be initiated and resolved as provided in Exhibit G.

CMAR will continue performance of the Work pending resolution of any CMAR
Claitn, or of any Dispute unless otherwise directed by City in writing,

Notices.

371

37.2

373

374

Any communication or notice required to be issued or given under this Agreement
(each, a "Notice") will be effective only if:

(A)  Notice is in writing; and

(B) Delivered to the physical or electronic address given in Section 3 of this
Agreement on a business day observed by City ("Business Day"):
) in person;

2 by ptivate express overnight delivery service (delivery service
charges prepaid);

3 certified or registered mail (return receipt requested); or
@ electronic mail, if confirmation of receipt is given and received.
A notice will be deemed delivered to the party:

(A)  As of the date of receipt if received before 5:00 PM on a Business Day at
the address for Notices identified in Section 3 of this Agreement; or

(B)  As of the next Business Day if received after 5:00 PM on a Business Day at
the address for Notices identified in Section 3 of this Agreement.

The party giving Notice will have the burden of proof as to the time and place of
delivery.

A party may only change its representative or the information for giving Notice by
giving Notice of the change to the other party in writing at least ten (10) days prior
to the date such change becomes effective.

Miscellaneous.

38.1

38.2

38.3

384

Contract Amendment. The parties may, at any time, modify this Agreement by
written agreement ("Contract Amendment") signed by both City and CMAR. The
Contract Amendment shall become effective and an enforceable pat of this
Agreement upon its execution. Any such Amendment may require the approval of the
City Council before the Amendment is effective.

Integration. This is the entire agreement of City and CMAR, and it supersedes all
negotiations and any prior agreements between them relating to the Work and the
Project. No other documents are included unless incorporated herein by reference.

Counterparts. This Agreement may be executed in countetparts, and all
counterpatts will together comprise one instrument.

Successor and Assigns. This Agreement will inure to the benefit of and be
binding on the parties’ successors and assigns.
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39.

40.

38.5

38.6

38.7

38.8

- Rights and Remedies.

(A) All rights and remedies provided in this Agreement are cumulative and the
exercise ot assertion of one or more rights or remedies will not affect any
other rights or remedies allowed by Law or equity or this Agteement.

®) Neither the failure not any delay on the part of a party to exetcise any right,
temedy, power or privilege under this Agreement’s provisions, or with
respect to any occurrence, shall operate as a waiver with respect to such

provision ot occurrence theteof.

© No single or partial exetcise of any right, remedy, power or privilege
precludes any other or further exercise of the same or of any right, remedy,

powet or privilege.

No Waiver. No waiver is effective unless it is in writing and is signed by the party

asserted to have granted such waiver.

Severability. If any provision of this Agreement is held by any court to be void or
unenforceable, that provision will not affect the validity of the remaining provisions

of this Agreement.

Survival. Except as specifically provided otherwise in this Agreement, each
warranty, representation, indemnification provision, insurance requirement, and
every other right, remedy and responsibility of City or CMAR under this Agreement
will survive the Project’s completion, or this Agreement’s earlier termination,

Conditions Precedent. This Agreement’s effectiveness, and City's obligations hereunder,
are contingent upon City's written confirmation to CMAR that each of the following
contingencies have been fulfilled:

391

39.2

Funding. City has allocated funds specifically for the purpose of the Project or has

secured financing it deems satisfactory for the Project.

Approval. This Agreement has been approved by the Glendale City Council.

Exhibits. The following exhibits are incorporated by this reference:

Exhibit

OTMEHQDO W

Title First Reference
The Project Recital A

The Work; Key Petsonnel Recital B; § 3.2(C)
GMP Schedule §0

Project Schedule §0

CMAR's Insurance Requirements §31

Forms of Payment and Performance Bonds  § 31.1

Dispute Resolution Procedures § 36

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, City and CMAR enter into this agreement and it shall become

effective as of the 2 ¥ day of fugus

, 2017 (the "Effective Date").

FCI Constructors, Inc,,
a Colorado cotporation

g6

CITY OF GLENDA]

Richard A. Bowers, Acting City Manager(
Date;

Approved as to Form:

ael D/Bailey, CityA&m:y\_)

7 " Attestatigh:

“Pamela ana, City Clerk (SEAL)

Ny vy 4
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Exhibit A
THE PROJECT




Exhibit “A”

GLENDALE LANDFILL SCALEHOUSE RELOCATION PROJECT
GMP No. 2- Vehicle Maintenance Building

Ref: Recital Paragraph A, Agreement — Paragraph 1. Definitions “e” subparagraph “i and “§”

Project Description:

The project is located at the intersection of 115th and Glendale Avenues, at 11480 W. Glendale
Avenue.

This proposed project is the Phase 2 development of a portion of an 8.4 acre site on the existing
Glendale Landfill property. The proposed +/- 3,800 g.s.f. vehicle maintenance building is located
adjacent to the new scale house and administration buildings being constructed as Phase 1 of

the project.

The functional components of the new vehicle maintenance building include two (2) large
enclosed work bays, one (1) office, one (1) accessible unisex toilet room, one (1) tool storage
room, one (1) compressor and fluid storage room, and a hand-washing / emergency eye wash
station. Support spaces include an MDF room, electrical and mechanical equipment rooms, and
a fire riser room. In addition, there is a small mezzanine level accessible by stairs serving as a
General storage area and as a platform for a large evaporative cooler. This project also includes
a fuel island station (relocated from the existing maintenance facilities) and will be located at
the west side of the new vehicle maintenance building.

The new vehicle maintenance building will be constructed primarily as a pre-engineered metal
building. A non-structural masonry veneer wall serves as a base to the metal building in addition
to being the interior wall construction type. The exterior of the building has four (4) large
operable doors serving as equipment access in and out of the work bays and standard man-
doors at each side of the building serving as life safety egress doors and other doors providing

access to the support rooms.



EXHIBIT B
THE WORK
KEY PERSONNEL

(See Attached)




Exhibit “B”
GLENDALE LANDFILL SCALEHOUSE RELOCATION PROJECT
GMP No. 2- Vehicle Maintenance Building

THE WORK
Key Personnel

FCI Project Team Members

« John J. Kelleher- Vice President of Arizona Operations
Email- jkelleher@fciol.com Phone Numbers- FCI Glendale Office 623-772-7400

» Frederick (Fritz) Schultz- FCI Arizona Operations Manager
Email- fschultz@fciol.com Phone Numbers- FCI Glendale Office 623-772-7400

Cell Phone- 602-738-4303

» Ryan Scott- Project Superintendent
Email- rscott@fciol.com Phone Numbers- FCI Glendale Office 623-772-7400

Cell Phone- 602-501-2112

- Resa Mullins- FCI Office Manager
Email- rmullins@fciol.com Phone Numbers- FCI Glendale Office 623-772-7400

* Johnny Alvarado- Office Engineer
Email- johnny.alvarado@fciol.com Phone Numbers- FCI Glendale Office 623-772-7400

Cell Phone- 602-402-7504



EXHIBIT C

GMP PROPOSAL SCHEDULE

(See Atrached)




Exhibit “C”
GLENDALE LANDFILL SCALEHOUSE RELOCATION PROJECT
GMP No. 2- Vehicle Maintenance Building

(See Attached GMP Summary)



FCI Constructors, Inc.

City of Glendale Scale House Relocation
Tuesday, July 07, 2015

BID - 100% Documents Maintanence Building

Project Totals
PROJECT TOTAL COST
Add Alt. 2 - Maintenance Facility $ 1,447 357
ADDED 4TH SCALE $142,839
VE Options - See Attached $ (20,555)

Total Current Budget as of July 10, 2015 $ 1,569,641



FCl Constructors, inc.

City of Glendale Scale House Relocation
Tuesday, July 07, 2015

BID - 100% Documents Maintanence Building

Unif

Unit

01000 Ganeral Con:

Generat Condltions FCI 1 L8 $75,196.00 $79.195
$0
01000 General Conditions $79,195
01400 Testing & Inspactions
Testing & Special Inspections FCi-Budget 1 L8 $7,500.00 $7.500
$0
01400 Testing & Inspections $7.500
01700 Parmits
Permits By Owner 0 LS $0.00 %0
$C
01700 Permits $0
02000 Layout & Enginesring
Layout & Engineering Hubbard 18 $4,700.00 54,700
$0
02000 Layout & Engineering $4,700
02050 Rameittion
Remove A/C Paving from area where building is located. Owner C SF $0.00 $0
Steel Truck Canopies and adjacent Structural Steel - Prepare For Auct Owner 0 EA $0.00 30
Bxisting Admin. Mx and Scale house Trailer - Prepare for Auction Owner 0 EA $0.00 $0
Storage Sheds - Relocate Owner 0 EA $0.00 $0
Connex Box- Roof Owner 0 Ea $0.00 $0
Existing Fusi Tank- Relocate Owner a  EA $0.00 $0
Remove Scales and Set Aside for Owner FCl 1 EA §2,000.00 $2,000
Demo all foundations, canopy pad, fuel tank pad, scalehouse concrete Cwner 0 EA $0.00 $0
Cap off all utilities / Safe Off Electrical FCl 1 EA $2,500.00 $2,500
Tires and Misc Debris Owner 0 EA §0.00 $0
Asphait Paving demo at Ex. Scalshouse and Entrance Owner 0 EA $0.00 $C
Oll Water Separator at Mx trailor FCi Budget 1 EA $2,500.00 $2,500
$0
02050 Demolition $7,000
02300 Earthwark
Fill Site $&8 Paving 1 L8 $59,055.00 $59,055
Buiid Pad (Over Excavate) 1 SF $10,440.00 $10,440
30
02300 Earthwork $69,495
02360 Termite Controf
Termite Treatment Contractors Termite & Pest Control t L8 §$592.00 5592
50
02360 Termite Control $592
02500 Site Utilitles
Water Lines 30
2" Watar Service {Check Vaive) 30 Pipelines 120 LS $3000 NG
$0
Fire Lines $0
@" Fire Ling - DiP (Dble 8"Check Valve) 3D Pipelines 1 L8 $17,6838.00 $17.836
Fire Hydrant 1 LS $4,500.00 INC
$C
Sewer Collection Systems 30
8 & 8" PVC Piping inc. water/grease inisrceptor 3D Pipelines 1 LS $18,535.00 $18,535
New Septic System (Tank & Leech Field) 0 LS $4,500.00 ING
30
02500 Site Utilities $36,171
02750 Site Conerets
$Site Concrete w/Reinforcing JSC Contracting $o
Concrote Sidewalk - 811 SF See Building Concrete 1 LS $0.00 $0
Concrete Pavemnant - 3,450 SF See Building Concrete [ $0.00 30
Single Curt - 258 LF See Building Concrete 0 L8 $0.00 30
Verfical Curb & Gutter - 102 LF See Building Concrete ¢ LS $0.00 $0
Concrate Equipment Pad - 1,039 SF See Building Concrete [J S $0.00 50
install Pipe Bollards - 19 EA See Building Concrete 0 LS $0.0Q $0
30

02750 Site Concrete $0



FCl Constructors, Inc.

City of Glendale Scale House Relocation
Tuesday, July 07, 2015

BID - 100% Documents Maintanence Building
Hil an

Quantity.

02780 Pavement Markings

Parking Stall Striping Falcon 1 LS $800.0C $600
Crosshatehing vi/Above 0 L8 $0.00 $0
ADA Parking Stencil winbove 0 LS $0.00 30
Precast Whee| Stop - 5 EA wrbove 0 LS $§0.00 $0
Painted Red Curb FCl Budget 100 LF $2.00 $200
$0
Ve r i 30
ADA Van Accessible Signage - 1 EA ADOTe o Ls $000 $0
$0
02760 Pavemant Markings $800
03300 Building Congrate
f i in $0
Cont. Concrete Footings JSC Contracting 1 LS $93,980.00 $93,960
Spread/isolated Footings wabove 0 LS $0.00 30
Siab-on-Grade . wiabove 0 LS $0.00 30
Concreie O/Metal Deck wiibove 0 L8 $0.00 $0
$0
03300 Building Concrate $93,960
04200 CMU Masonry
CMU Masanry with Reinforsing $0
8xB8x18 Masonry - Gray with integral Water Repellent GRG ENT 1 L8 $34,807.00 $34,607
$0
04200 CMU Masonry $34,607
05120 Structural Steel
Structural Steel T $12,500.00 $12,500
Misc. Steel Fabrications - 8 Traffic Rails Steel Plates - 688 foet Amber 1 LS $23,142.00 $23,142
Steel Bolards - 6" x 7 feet Amber 24 Ee $135.00 $3,240
Steel Bollards - 12" x 7 feet Amber 15 Ea $350.00 35,250
Steet Camer Guards -2 FCt 118 $150.00 5150
50
05120 Structural Steel $44,282
08100 Backing & Blocking
Backing & Blocking FCI 1 L8 $1,00C.00 $1,000
$0
06100 Backing & Biocking $1,000
08120 Weod Framing
Misc. Wood Framing o 8 $0.00 30
Mezzanine Pliywood Decking a4 SF $0.00 $0
$0
06120 Wood Framing $0
06200 Finish Carpentry
Misc. Finish Carpentry FCI 1 LS $500.00 3500
$0
06200 Finish Carpentry $500
07210 Building Insuiation
Insutation - Interior Walls Rite-Way 1 L8 $500.00 3500
Add 2.5 inch Polyiso at Roof per COM Check Budget 1 L8 $12,800.00 $12,800
$0
07210 Building Insulation $13,300
07820 General Sheet Matal
Misc. Sheet Metal Fabrications FCi 1 LS $5G0.00 3500
$0
07620 General Sheet Metal $500
07840 Firestopping
Firestopping FCl 1 LS $500.00 $500
S0
07840 Firestopping $500
07900 Joint Sealants
Sealants FCl1 1 LS $2,500.00 $2,500
33

07900 Joint Sealants $2,500



FCl Constructors, Inc.

City of Glendale Scals House Relocation
Tuesday, July 07, 2015

BID - 100% Documents Maintanence Bullding

Cusantity

08100 Metal Doars & Frames/ Wood Doars/ Hardware

Door Frames Waiters & wolf 1 L8 $2831300 $26 313
3x7 HM Door Frames - B EA v/Above 0 LS $000 30
8x7 HM Door Frames - 2 EA v ribove Q LS $0.00 0
Windaw Frames $0
. 4x4 HM Window Frames - 1 EA W Above 0 18 $0.00 $0
Doors $0
3x7 HM Doors - 10 EA wAbove ¢ LS 3000 $0
3x7 Wood Doors - 3 EA »'Above o LS $GQ0 30
Door Hardware 30
Door Hardware - 13 EA wsbo.e o LS $0.00 $0
s¢
Door Instaltation $0
Door & Hardware Instaliation - 13 EA Walters & Wolf 1 L8 30¢C0 $0
$0
08100 Metal Doors & Frames/ Wood Doors/ Hardware $26,313
08333 Qverhead Colling Doars
20'x15' Overhead Roll Up Insulated Doors - 4 EA Ralph wilkens 1 LS $39,725.00 $39,725
$0
08333 Qverhead Coiling Doors $39,725
0B800 Glass & Glazing
Glazing J& S GLASS 1 LS $1,048.00 $1.048
30
08800 Glass & Glazing $1,048
09250 Drywall & Framing
Metal Framing & Gypsum Board Asiembiies Sierra Drywall 1 LS $3,150.00 $3,150
Class A Smooth Non- Taxtured FRP at Handwash Northwest 1 s $398.00 §3885
$0
09250 Drywall & Framing $3,545
09300 Tie
Ceramic Tile ) » 30
i Fiparing wifh Base - 100 &f -Valie £ng. FCI 84 LS $13.93 $882
Tile Wainscot, 8 High - 240 SF FCl 64 LS $8.00 8512
$0
09300 Tile $1,404
09510 Acoustical Ceiling THe
2x4 Acousticai Cailing Tie & Grid Pena Acoustics 1 LS $886.00 $388
$0
09510 Acoustical Ceiling Tile $886
08550 Sealed Concrate Floors
Concrete Floor Sealer - 5,110 SF FCl 1 L8 $5,500.00 85,500
$0
09550 Sealed Concrete Floors $5,500
02850 Resilient Flooring Accessories
4" Rubber Base - 404 LF . FC! 425 SF $1.75 $744
$0
09650 Resilient Flooring Accessories $744
29900 Painting
Painting Ganado 1 LS $11,300.00 $11,300
$0
099040 Painting $11,300
10155 Yoilet/Restroom Accessories
AcCES50ries FCl $0
18" Vertical Grab Bar - 1 EA t L8 $980.00 $990
36" Grab Bar- 1 EA wiabove 0 8 $0.00 30
42" Grab Bar- 1 EA sAbove 0 LS $0.00 $0
Toilet Paper Holder - BY Owner 3 LS $0.00 $0
Sanitary Napkin Disposal - 1 EA wAbove a4 LS $0.0¢ 30
Mirror - 1 EA wAbove 0 LS s0.0C 30
Soap Dispenser - 1 EA vrAbove 0 LS 30.00 $0
Recessed Paper Tows|Trash Receptacie - 1 EA w: Above 0 LS $0.co 30
Toilet Soat Covar Dispenser - 1 EA wAbove g L8 $0.00 $0
$0

10155 Toilet/Restroom Accessories $930



FCI Constructors, Inc.

City of Glendale Scale House Relocation
Tuesday, July 07, 201§

BID 100% Documents Malntanence Building

10200 Louvers & Vents
Metal Wall Louvers FCI 0 LS $2.160.00 $0
50
10200 Louvers & Vents $0
10425 Signage
Signage Allowance 1 LS $500 00 $500
$0
10425 Signage $500
10520 Fire Protection Specialties
Fire Extinguisher & Recessed Cabinst - 2 EA FCl 2 L8 $225 00 $450
0
Installation $0
Racessed Fire Extinguisher Cabinet - 2 EA FCH 2 LS $75.00 $150
$0
10520 Fire Protection Specialties $600
10900 Miscellaneous Specialties
TIRE STORAGE RACK - SMALL TIRES NATIONAL SUPPLY 118 $439.00 $439
TIRE STORAGE RACK - LARGE TIRES NATIONAL SUPPLY LS $17405  INC V¥ ABOVE
FOLDING WORK BENCH METAL CABINET STORE 1 LS $572 50 8573
AYDRAUCIC FLODRGAGK S = Ty P T i ] ER
PORTABLE STARR GRAINGER/FCI T8 843060 $2,120
PRESSURE WASHER - ELECTRIC POWERED / DIESEL HEAT _ ATLANTIC PRESSURE 1 LS  $42487s $4.249
Wﬁs [y T LS "BY DWNER
ATTERY CHARGER| o i & LS BYOWNER
megm DOLLY - 80W TRANS Ol I ' LS BY. QWNER
@R COMPRESSOR. | .. . . " } e A4S BY QWRER
AIR COMPRESSOR INSTALL DOEHRMAN 1 LS $750. oo $750
PARTS WASHER SAFETY KLEEN / FCI 1 LS $848.00 $648
{USED G- STORAGE TANK . R 3 e L JLEEST 5000 BV OWHER |
USED OIL EXTRAGTOR PUMP DOEHRMAN 1 LS $645.00 $645
PORTABLE WASTE OIL DRAIN - WITH EXTRACTION DOEHRMAN 118 $404.00 $404
HOSE REEL - AIR DOEHRMAN 1S $988.00 $989
HOSE RELL - COOLANT DOEHRMAN TS $981.00 $981
DELIVERY HOSE, AR ULTIMATE LS 50.00 BY PLUMBER
DELIVERY HOSE, COOLANT ULTIMATE TS $0.00 BY PLUMBER
HOSE REEL .- MOTOR OIL DOEHRMAN 1 LS $1,199.00 $1,188
HOSE REEL HYDRAULIC OIL DOEHRMAN 1S $1,180.00 $1,109
DELIVERY HOSE - MOTOR OIL - 75' 142" ULTIMATE 1 LS $0.00 BY PLUMBER
DELIVERY HOSE - HYDRAULIC OIL - 75 112 ULTIMATE 1.8 $0.00 BY PLUMBER
HOSE REEL - 30W ATF DOEHRMAN 1 LS $122400 $1224
DELIVERY HOSE 30W 75' 112" ULTIMATE TS $0.00 BY PLUMBER
HOSE REEL - 50W ATF DOEHRMAN TS $1,224.00 $1,224
DELIVERY HOSE 50W 75' 1/2" ULTIMATE 1S $0.00 BY PLUMBER
FABRICATE REEL BRACKET DOEHRMAN 1 L8 $500.00 $500
TIRE BREAKDOWN DOEHRMAN L8 $10,406.00 $10,408
1540 HW ENGINE OIL STORAGE TANK - 275 GALLON DOEHRMAN + LS $3989.00 $3,959
ARQ THUNDER PUMP 15W40 DOEHRMAN TS $723.00 $723
30# ATF STORAGE TANK - 275 GALLON DOEHRMAN 1 LS $3888.00 $3,969
ARO THUNDER PUMP 30# ATF DOEHRMAN 1Ls $723.00 $723
50# ATF STORAGE TANK - 275 GALLON DOEHRMAN LS $3958.00 3,988
ARQ THUNDER PUMP 50# ATF DOEHRMAN 1S $723.00 $725
HYDRAULIC OIL STORAGE TANK - 275 GALLON DOEHRMAN 1 LS $3969.00 52,969
ARQ THUNDER PUMP HYDRAULIC OIL DOEHRMAN 1 LS $723.00 $723
OOLANT TOTES 1 '  BOERRNAI Y = ST Ry GRNERT.)
ARO THUNDER PUMP - COOLANT DOEHRMAN 1L $580,00 $58¢
DRUM DOLLY - GEAR OlL, DOEHRMAN 118 $88.00 $88
WELDER DOEHRMAN 4 LS $2,902.00 $2,902
{BULK STORAGE RACK 3:8HELF " It 3 £ N $000 = BYOWNER. o}
BRIDGE CRANE, 5-TON SEE 14600 1LS $0.00 BY OTHERS
PALLET STORAGE RACK - 2 SHELF GRAINGER/ FCI 1 LS $1111.00 81,111
PALLET JACK T IR R BY OWNER ™ |
[FIRE EXTINGUISHER CABINET » coeit ‘\ 2 LS BY OTHERS
FUEL STORAGE TANK; i | o, BY OWNER
JEUEL STORAGE PUMP. E ) ,Lg 18 BY GWHER
IDIESEL EXHAUST TOTE(DEE) -275 GALs oo = B PR RS BY.OWNER
EMERGENCY KEY CABINET KNOX/ FCI 1 LS 3840
10900 Miscellaneous Specialti $51,848



FCl Constructors, inc.

City of Glendale Scale House Relocation

Tuesday, July 07, 201§

BID - 100% Documents Maintanence Building

Relocated By Owner 0 LS $000 30
$0
11150 Fuel Equipment $0
12358 Stainiess Steel Fabrications
4' H Stainless Stae! Comer Guards - 2 EA Sae Structural Steel 0 LS $0.00 50
$0
12358 Stainless Steel Fabrications $0
12490 Window Treatments
Harizontal Window Blinds - 1 EA FCl 1 L8 $20000 3200
$0
12490 Window Treatments $200
13125 Pre-Engil d Metal Building
Pre-Engineared Metal Building Alliance 1 L8 $94,945.00 $94,945
Mezzanine Floor Strucuture Alliance 1 i8S $8,679.00 $8,879
Add Entry Canopy FCI Budget 118 $3,500.00 $3,500
Add Entry Canopy INSTALL Mustang 1 18 $965.00 $995
Pre-Engineered Metai Building Eraction Mustang 1 L8 $62,087.00 $62,097
50
13125 Pre-Engineered Metal Bullding $170,216
14800 Hoisting & Cranes
Bridge Crane - 5 Ton Kone Cranes 1 L8 $48,665.00 348,665
$0
14600 Hoisting & Cranes $48,665
15300 Fire Sprinklers
Wet-Pipe Sprinkler System Maximum Fire T8 $13.850.00 $13.850
$0
15300 Fire Sprinklers $13,850
15400 Piumbing
Water & Sanitary Waste Lines ULTIMATE PLUMB 1 LS $67,218.00 $87.216
Condensate Lines ULTIMATE PLUMB 0 LS $0.00 $0
Water Closet - 1 EA ULTIMATE PLUMB 0 18 $0.00 $0
Lavatory, Wal Hung - 1 EA ULTIMATE PLUMB 0L $0.00 50
Wali Cleanouts - 1 EA ULTIMATE PLUMB [ $0.00 $0
Wali Hung Water Heater - 1 EA ULTIMATE PLUMB ¢ LS $0.00 30
Eye Wash Stand - 1 EA ULTIMATE PLUMB ¢ L8 $0.0C 3¢
Wash Stand - 1 EA ULTIMATE PLUMB 0 8 $0.00 Eile]
Floor Sink - 2 EA ULTIMATE PLUMB 0 LS $6.00 50
2'x2' Floor Drains - 10 EA ULTIMATE PLUMB 1 LS $28,641.00 $29,641
6" W Tranch Drain w/Cover ULTIMATE PLUMB o (8 $0.00 30
Air Campressar (OF-Cl) ULTIMATE PLUNMB 0 L8 $0.00 30
Air:Water Line PipingDrops ULTIMATE PLUMB 0 L8 $0.00 $0
S0
16400 Plumbing $96,867
15500 Mechanical Newgaard
igpﬁt System [ITRoom) V. £ Ent., ‘“‘“g vwAbOR 1 L8 $90,351.00 $80,351
EVAP System viAbove 1 LS $0.00 $0
Propelier Exhaust Fan virabove 1 L8 $0.00 §0
Ceiling Hung Heaters vesbove 1 LS $0.00 S0
$0
15500 Mechanical $90,381



FCI Constructors, Inc.

City of Glendale Scaile House Relocation
Tuesday, July 07, 2016

81D - 100% Documents Maintanence Building

Seription e i LT T T T S Y Gantity v‘l‘Jnivt .

16000 Elootrical

Electrical Systems WYE Electric 10U $97 928 00 $97 928
0 LS $0.00 $0
Fire Alarm Firatrol 1 L8 $6,994 00 %6 984
Bpecial Systems - Access and Security ASSI -Budget 5 LS8 $1,800.00 $9,000
50
16000 Electrical $113,922
Phase One Additional Costs tor Utility Adj is and Misc. Revisior
{tem No. 1- Relocation of Fire Hydrants - COR Ne. 8 1 L8 $7.864.00 $7.864
Item No. 2 - Install Temporary Water Service Line- COR No. 12 TLs $3,327.0C $3,327
ltem No. 3 - Install APS Switching Cabinet - COR No. 14 LS $10,083.0C 810,083
Htem No. 4 - Century Link Canduit - COR 003 T LS $4,000.00 $4,000
tem No. § - Special inspections COR 010 L8 37,890 00 $7,880
Hem No. 6 - Addltional (2) Backfiow Preventors- COR 011 1 LS 4$8,965.00 $B.965
ftem No. 7 - Fiber Optic removal and reinstall - COR 017 1T L8 $6,682.00 $6,692
iten No. 8 - Landscape Controlier- COR 018 1 LS $10,248.00 $10,246
item No. 9 - Add (1) Fire Hydrant- COR 019 1 LS §4,890.00 $4,8590
ltem No. 10 - AS) 01 Civil Utiiity Adjustments - Aproximate costs. 1L $19,322.00 19,322
item No. 11 - ASI 01 Civil Utility Adjustments; Fiber Optics - Aproximate costs. 1L $55,808.00 $55,809
ltem No. 12 - AS| 02 Scalshouse Revisions - Approximate costs 1 LS $10,000.00 $10,000
Itam No. 13 - AS| 02- Electrical Revisions at 4 poles (Pending} 0 LS 12 % B .
\tem No. 14 - ASI 02 - Eectrical -On pole Infrasture at Scalehouse (Pending} 0 LS 0
item No. 16- AS| 03 Scale Steel Rail Revisions 1 LS §12.331.00 T 812,331
tem No. 16 - ASI-03 -Concrete Revisions at Scale Ramps i LS $3,000.00 $3,000
17 - Adgfau T NewiScagrouse inc Sialtal equpment( oeelsant el ) S000 e S0
tam No. 18 - Add digital equipment in lizu of analog at (3) scales 1 LS §7,098.00 37,098
tem No. 19 - [CRE ) $0.00 30
tem No. 20 - Tax Credit- Water line- Phage 1 1 LS {$8,774.20) ($8,774)
item No. 21 - Cradit Owners Contingency Phase 1 1 L {3840.00) ($850)
item No. 22 - Credit Contractars Cortingency Phase 1 1 LS {$30,248.00) {530,248}
$0
Phase One Additional Costs for Utility Adjustments and Misc. Revisions $131,582
SUBTOTAL- DIRECT COSTS $1,206,647
CM Cantingency 2.00% . $27,500
Owner Contingency $30,000
Bonds $11,145
Buiider's Risk 0.0011 51447
Inaurance 0.004 85,789
State Sales Tax 9.20% 586,552
SUB TOTAL $1,369,080
CM FEE 8.50% §$7827¢
BASE BID TOTAL $1,447, 367




| FCI

Canstructors, Ine,

GLENDALE LANDFILL - MAINTENANCE BLDG
GMP # 2 - VE OPTIONS

July 7, 2015

o oo R T T e § quanTrriy § umit [ unirerice [ rotais
CHANGE DRAINS IN BAYS FROM MANF TO CIP 12 EA | S (800)1 $ (9,600)
CHANGE EVAP SUPPLIER / MANUFACTURER-UNITED

METALS TO PHOENIX MANUFACTURING 1 IS |$ (50005 (5,000)
REMOVE FIBERMESH FROM SLAB ON GRADE 0 s |s (8172)]3 -
NON-INSULATED OVERHEAD DOORS 0 Ls |$ (5050)f$ "
SEALED CONCRETE AT RESTROOM IN LIEU OF CERAMIC TILE 1 s §s (892)f $ (892)
ELIMINATE SLURRY AT FIBER OPTIC C.O. 1 s |s -1s -
REMOVE AC UNIT FROM IT ROOM (NEWGAARD & WYE) 1 LS |5 (2359 (2,359)
REMOVE POLYISO PER COM CHECK 0 LS |§ (12,800)] S -
SUB TOTAL S (17,851)
BONDS S (183)
INSURANCE 5 (82)
BUILDERS RISK $ (23)
SALES TAX $ (1,161)
FEE 5 (1,255)
TOTAL VE OPTIONS S (20,555)




-+ FCI

| Constructors, Inc,

INFORMATION ONLY

GLENDALE LANDFILL - MAINTENANCE BLDG
GMP # 2 - ADDED SCOPE

July 7, 2015 _ _
BRI T s QUANTITIY f UNIT PUNIE PRice: " TTOTAS | —
ADD DEMOLITION OF EXISITNG (SEE DEMO) 1 LS $7,000 | s 7,000
ADDED CMU IN DESIGN 1 LS $13,086 | $ 13,086
ADDED STEEL IN DESIGN 1 LS $25,732 (S 25,732
ADDED EQUIPMENT 1 LS $16,348 | $ 16,348
MODIFICATIONS IN METAL BLDG DESIGN 1 LS $29,029 | ¢ 29,029
SUB TOTAL $ 91,195
BONDS $ 939
INSURANCE S 422
BUILDERS RISK S 116
SALES TAX S 5,960
FEE $ 6,857
ADDED SCOPE VALUE $ 105,489




FCIl Constructors, Inc.
City of Glendale Scale House Relocation
Thursday, July 09, 2015
BUDGET for the Maintanence
IAdEVAIL. - ath ScalesAddad  F5

01400 Testing & inspections

Testing & Inspections 1 LS $600.00 $600

Special Inspections 1 LS $400.00 $400
$0

01400 Testing & Inspections $1,000

02000 Layout & Engineering

Layout & Engineering 1 LS $500.00 $500
$0

02000 Layout & Engineering $500

02300 Earthwork

Adjust Grades for Foundation Allowance 1 LS $2,500.00 $2,500
$0

02300 Earthwork $2,500

02700 Asphalt Paving

Eliminate Paving 8&S 1 LS (85,795.00) (85,795)

» $0

02700 Asphalt Paving ($5,795)

02750 Site Concrete

Add 4th Scale JSC Con 1 Ls $8,500.00 $8,500

Add 10" Conc Platform extentions to each end JSC Con 1 LS $2,500.00 $2,500
$0

02750 Site Concrete $11,000

05120 Structural Stesl

Add Steel & Rails for Additional scale Amber Steel Per Ryan 1 LS $10,500.00 $10,500
$0
05120 Structural Steel $10,500
13120 Scales
Add 4th Scale W/ Digital Readout Budget 1 LS $94,910.00 $94.,910
: $0
13120 Scales $94,910
16000 Electrical
Add 4th Scale Allowance per Ryan 1 LS $7,000.00 $7,000
$0

16000 Electrical $7,000



'|SUBTOTAL- DIRECT COSTS

$121,615

Bid Contingency 2.00% $2,432
Bonds $1.286
Builder's Risk 0.011 $157
- linsurance 0.004 $571
State Sales Tax 9.20% $8,060
SUB TOTAL $134,121
CM FEE 6.50% $8,718
BASE BID TOTAL $142,839

7/10/15 2:48 PM Printed

Projection Duration:

10 Months



EXHIBIT D
PROJECT SCHEDULE
SCHEDULE UPDATES

(See Attached)




Exhibit “D”

GLENDALE LANDFILL SCALEHOUSE RELOCATION PROIJECT
GMP No. 2- Vehicle Maintenance Building
SCHEDULE

Substantial completion is scheduled for (194) consecutive calendar days following receipt of
Notice to Proceed (NTP). Final completion is scheduled for {254) consecutive calendar days
following receipt of Notice to Proceed (NTP).

(See Attached Schedule)
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EXHIBIT E
CMAR'S INSURANCE REQUIREMENTS

CMAR must, as a material obligation to City and a condition precedent to any payment otherwise
due to CMAR, furnish and maintain, and cause its Subcontractors and Suppliers to furnish and
maintaifn, insurance in accordance with the provisions of this Exhibit.

€MAR must secure and maintain without interruption, from the date of commencement of the
Work until the later of the date of Final Completion, the date of final payment, or the date until
which this Agreement requires any coverage to be maintained after final payment, policies of
commercial general liability, commercial auto, umbrella/excess, workers compensation and
employers liability insurance, providing the following coverage, limits and endotsements:

1.

Commetcial General Liability Insutance.

1.1

1.2

1.3

The CGL policy must be written on an occurrence basis, on ISO form CG 001 or
its equivalent, providing coverage for bodily injury, broad form property damage,
petsonal injury (including coverage for contractual and employee acts), contractual
liability, incidental professional liability, the hazards commonly tefetred to as XCU,
and products and completed operations, with a combined single limit of Lability of
not less than $5,000,000 for each occurrence applicable to the Work, and an annual
aggregate limit of liability of not less than $5,000,000 applicable solely to the Work,
and meeting all other requirements of this Exhibit.

The genetral liability insurance may be accomplished with a combination of a
general liability and an excess/umbrella liability policy.

Each general liability policy must be endorsed or wtitten to:
(A)  Include the per project aggregate endorsement;

®3B) Name as additional insuteds the following: City of Glendale and its
employees, reptesentatives and agents (collectively, the "Additional
Insureds™);

(C)  Stipulate that the insurance afforded by the policies furnished by CMAR
will be primary insurance and that any insurance, self-insured retention,
deductibles, or risk retention programs maintained or participated in by the
Additonal Insureds, or their agents, officials or emplovees will be excess
and not contributory to the liability insurance furnished by CMAR and by
its Subcontractots;

(D)  Includes a severability of interest clause; and

E) Waive all rights of recovery against the Additional Insureds.

Wotkers' Compensation Insurance.

2.1
and Emplovers' Liability Insurance, with limits of at least $500,000 per accident or disease

The Wotkers” Compensation policy must meet all Arizona statutory requirements,

pet employee, both policies endorsed to waive subrogation against the Additional Insureds.

22

CMAR must provide, at CMAR's expense, Voluntary Compensation insurance for

the protection of employees engaged in the Work who are exempt from the coverage

rovided under the Workers' Compensation statutes with coverage equivalent or better than
p p age ¢q

the coverage tequired in the preceding sentence, for the duration of the project.




Auto Liability Insurance

3.1 Auto Liability must be carried with minimum combined single limits of $1,000,000
pet occutrence for bodily injury and property damage.

3.2 This policy must include a duty to defend and cover all owned, non-owned, leased,
hired, assigned ot borrowed vehicles.

33 This policy must be endorsed to name the Additional Insureds as such, stipulate that
any insurance carried by the Additional Insureds must be excess and not contributoty, and to
waive subrogation against the Additional Insureds.

Equipment Property Insurance.

4.1 CMAR must secute, pay for, and maintain all-risk insurance as necessary to protect
City against loss of owned, non-owned, rented or leased capital equipment and tools,

equipment and scaffolding, staging, towers and forms owned or rented by CMAR, its
Subcontractors or Supplier and any construction materal in transit or stored in any location

other than the Site.
4.2 This policy must have a waiver of subrogation in favor of the Additional Insureds.

Commercial Crime Insurance. This policy must cover employees tesponsible to disburse
funds to pay project costs against employee dishonesty, forgery or alteration, or computer
fraud.

Waiver of Subrogation. CMAR hereby waives, and will require each of its Subcontractors
and Suppliers to waive, all rights of subrogation against the Additional Insureds to the extent
of all losses or damages covered by any policy of insurance.

Term of Coverage.

7.1 The products and completed operations liability coverage required by this
Agreement must extend for a period of not less than five years after the eatlier of Final
Payment for the Work, or the termination of the Agreement (the "Completed Opetations
Term").

7.2 If at any time priot to the conclusion of time limit described in Section 7.1 above,
CMAR cannot obtain equivalent coverage by replacement or renewal, CMAR must acquite a
tail policy prior to expiration of the existing policy not less than five years after the earlier of
Final Pavment for the Work, or the termination of the Agreement (the "Completed

Operatiohs Term").

7.3 CMAR will furnish certificates of insurance and other evidence that City may
reasonably require during the Completed Operations Term to establish compliance with the
requitements of this paragraph.

74 All other policies of insurance must be maintained continuously in force from
commencement of the Work until the date of Final Payment.

Subcontractor and Supplier Insurance Requirements.

8.1 CMAR must require all of CMAR's Subcontractors and Suppliers, as a condition of
working on the Project, and of receiving payment, to:

(A)  Purchase and maintain Commercial General Liability, Workers'
Compensation and Employer's Liability, and Automotive insurance policies,
with the same coverage, endorsements, terms of coverage and other

provisions as are required of CMAR under by this Exhibit, EXCEPT




10.

THAT the combined coverage limits of the general liability insurance to be
furnished by Supplier must be $1,000,000 per occurrence, and $1,000,000 as
the annual aggregate limit); and

B) Timely furnish to City proper certificates, endotsements, copies of
declarations pages, and other documents necessaty to establish the
Subcontractor's compliance with this Exhibit.

©) The Supplier’s general liability policy must also be endorsed to provide the
same coverage as the ptimary insurance, the general liability insurance
furnished by CMAR must be the secondary and non-contributory, and any
insurance carried by the Additional Insureds must be excess, tertiary and
non-contributory to the insurance furnished by CMAR and Subcontractor.

D) City has the right to inspect and copy all such certificates, endorsements, ot
other proof at any reasonable time.

Other Policy Provisions. Each policy to be furnished by CMAR, each Subconttactor and
Supplier must:

9.1 Be issued by an insurance carrier having a rating from A.M. Best Company of at
least A-VII ot better;

9.2 Have a deductible not exceeding $10,000 unless otherwise agreed upon by City;

9.3 Provide that attorneys’ fees shall be outside of the policy's limits and shall be
unlimited;

9.4 Include the Facility per aggregate endorsement;
9.5 Waive all rights of subrogation against City;

9.6 Contain a provision that coverage afforded under the policies will not be canceled,
allowed to expire, or reduced in amount until at least thirty (30) days ptior written notice has
been given to City; and

9.7 Be otherwise satisfactory to City. City agrees to consider alternatives to the
requirements imposed by this Exhibit but only to the extent that City is satisfied the
insurance is not commerdially available to the insured. In such event, City shall have the
tight to set conditions for such waiver, including, but not limited to, additional indemnities,
and the request that City shall be a loss-payee under the policy.

Cettificates and Endorsements.

10.1  Within ten (10) days after the execution of this Agreement, CMAR must provide
City with all certificates and endorsements evidencing that all insurance requirements have

been met;

10.2  Within ten (10) days after execution of each subcontract (but in all events prior to
such Subcontractor or Supplier commencing Setvices), CMAR must provide City with
certificates and endorsements from each of its Subcontractors and Suppliers, in all cases
evidencing compliance by CMAR, and each Subcontractor and Supplier, with the
requirements of this Exhibit. CMAR must also submit letters from the respective carriers
(including, but not limited to, the Errors and Omissions insurance catriers) that there are no
known or pending claims or incidents which have resulted in the establishment of a teserve
or otherwise have reduced the amount of coverage potentially available to City under the
policy and that available coverage has not been reduced because of revised limits or




11.

12.

13.

14.

15.

16.

payments made. In the event such representations cannot be given, CMAR, its
Subcontractors and Suppliers must furnish the particulars thereof to City.

103  If any of the foregoing insurance coverage is required to remain in force after Iinal
Payment, CMAR must submit an additional certificate evidencing continuation of such
coverage with the Application for Final Payment.

Reduction in Coverage. CMAR, each of its Subcontractors and Suppliers must promptly
inform City of any reduction of coverage resulting from revised limits, claims paid, ot both.
City shall have the right to require CMAR or the applicable Subcontractor or Supplier to
obtain supplemental or replacement coverage to offset such reduced coverage, at the sole
cost or expense of CMAR or the applicable Subcontractor or Suppliet.

Suppliers and Materialmen Coverages.

12.1 CMAR will endeavor to cause all suppliers and materialmen to deliver any
equipment, machinety or other goods FOB Site.

12.2  With respect to any equipment, machinery or other goods for which City or CMAR
has paid a deposit, CMAR will cause the respective suppliers and materialmen to maintain
personal property insurance in an amount equal to the value of such equipment, machinery
or other goods (but in no event less than the amount of the applicable deposit) duting
fabrication, storage and transit, naming City and CMAR as loss payee as their interests

appear.
Condition Precedent to Starting Wotk.

13.1  Psor to, and as a condition of its right to begin performing any Work on the Site,
CMAR and each Subcontractor and Supplier must deliver to City certificates of insurance
representing that the required insurance is in force, together with the additional insured
endorsements and waivers of subrogation required above, and such other proof satisfactory
to City that the requited insurance is in place; together with the original of each bond
required under this Agreement. CMAR and each Subcontractor and Supplier hereby
authotize City to communicate directly with the respective insurance agents, brokers and/or
catriers and sureties to verify their insurance and bond coverage;

13.2  City shall be undet no obligation or duty to make any such inquiry and City shall be
entitled to rely on any proofs of insurance tendered by CMAR and its Subcontractors and
Suppliers. City's acceptance of any proof of insurance and bonds offered by CMAR or any
Subcontractor or Supplier will not be deemed a waiver of the obligations of CMAR and
Subcontractors and Suppliers to furnish the insurance and bonds required by this Exhibit.

Additional Proofs of Insurance. CMAR must, within ten (10) days after request, provide
City with certified copies of all policies and endorsements obtained in compliance with this
Agreement.

Indemnity. The fact that CMAR and its Subcontractors and Suppliers are required by this
Agreement to purchase and maintain insurance in no way limits or restricts any other
obligations or duties CMAR and its Subcontractors and Suppliers may have to indemnify,
defend or hold harmless City and the other Additional Insureds from and against any and all
Demands, Liabilities, Losses or Expenses of whatever kind ot nature.

Interpretation. In the event of any inconsistency between the provisions of this Exhibit
and those of the other provisions of the Agreement, the terms of this Exhibit will govern.




EXHIBIT F
FORMS OF PAYMENT AND PERFORMANCE BONDS

(See Attached)




PAYMENT BOND

ARS. § 34-608
Penal Sum: §
KNOW ALL MEN BY THESE PRESENTS:
That _ as Principal, hereinafter called
Contractor, and , as Surety,

hereinafter called Surety, jointly and severally, bind themselves to the City of Glendale, a municipal
corporation of the State of Arizona ("Obligee") and its assigns, solely for the protections of claimants
supplying labor or materials to CMAR ot to CMAR’s Subcontractors in the prosecution of construction and
not for the protection of persons providing any design services, preconstruction or other non-construction
setvices as provided in A.R.S. § 34-608(A)(2).

WHEREAS Principal has by written agreement dated entered into that certain
"CMAR Agreement” ("Contract") with Obligee (referred to therein as "City") for the design and construction
of that certain , as provided therein. In accordance with A.R.S. § 34-
608(A)(2)(C), the Obligee estimates the price of the Construction Services the Obligee believes is likely to be
furnished as of the date hereof § (the "Penal Sum™).

NOW, THEREFORE, the condition of this obligation is that if the Principal promptly pays all monies due to
all persons supplying labor ot materials to the Principal or the Principal's Subcontractors in the prosecution
of the construction provided for in the Contract, this obligation is void. Otherwise it remains in full force
and effect. Provided, however, that this bond is executed pursuant to Title 34, Chaptet 6, Atizona Revised
Statutes, and all liabilities on this bond shall be determined in accordance with the provisions, conditions and
limitations of Title 34, Chapter 6, Arizona Revised Statutes, to the same extent as if they wete copied at
length in this Agreement. The Surety hereby consents in advance to, and waives notice of any change
directive ot change order, extension of time or any other material alteration or modification of the Contract,
or of the Wotk to be performed thereunder. The prevailing party in a suit on this bond shall recover as a part
of the judgment reasonable attorney fees that may be fixed by the court.

Witness our hands this day of , 200
PRINCIPAL SEAL SURETY SEAL
By: By:
' (Attorney-in-Fact)
Tide:
Agency of Record
Agency Address

Arizona Resident Agent Countersignature
Bond Number




PERFORMANCE BOND

A.RS. § 34-608
Penal Sum: §
KNOW AL MEN BY THESE PRESENTS:
That as Principal, heteinafter called
Contractor, and » as Surety, hereinafter called Surety, jointly and

severally bind themselves to the City of Glendale, a municipal corporation of the State of Arizona ("Obligee") and its
assigns solely for the protection of Obligee as provided in A.R.S.§ 34-608(A)(1).

WHEREAS Principal has entered into that certain "CMAR Agreement" ("Contract") with Obligee (referred to therein
as "City"), dated , for the design and constructon of that certain
, as described therein, which Contract, together with all Change Orders and
amendments thereto, is by reference made a part hereof, providing for a cumulative amount to be paid to Contractor
for all design services, construction and other work (collectively, "Work" as described in the Contract) not to exceed
guaranteed maximum price of § dollars. In accordance with A.R.S. § 34-608(A)(1)(A), the Obligee
estimates the price of the Construction Services the Obligee believes is likely to be furnished as of the date hereof
$ (the "Penal Sum").

NOW, THEREFORE, the condition of this obligation is that, if the Principal faithfully performs and fulfills all of the
undertakings, covenants, terms, conditions and agreements of the Contract during the original term of the Contract
and any change, extension, alteration or modification of the Contract, with or without notice to the Surety, and during
the life of any guaranty required under the Contract, and also performs and fulfills all of the undertakings, covenants,
terms, conditions and agreements of all duly authorized changes, extensions, alterations or modifications of the
Contract that may hereafter be made, notice of which changes, extensions, alterations ot modifications to the Surety
being hereby waived, the above obligation is void. Otherwise it remains in full fotce and effect. Provided, however,
that this bond is executed pursuant to Title 34, Chapter 6, Atizona Revised Statutes, and all liabilities on this bond
shall be determined in accordance with Title 34, Chapter 6, Atizona Revised Statutes, to the extent as if it were copied
at length in this Agreement. The prevailing party in a suit on this bond shall recover as part of the judgment
reasonable attorney fees that may be fixed by the court.

The petformance under this bond is limited to the construction to be petformed under the Contract and does not
include any design services, preconstruction setvices, finance services, maintenance setvices, operations services or

any other related services included in the Contract.

Signed and sealed this day of , 200
PRINCIPAL SEAL SURETY SEAL
By: By:
(Attorney-in-Fact)
Title:
Agency of Record
Agency Address

Arizona Resident Agent Countersignature
Bond Number




EXHIBIT G
DiSPUTE RESOLUTION PROCEDURES

Disputes.

1.1

1.2

1.3

14

1.5

Each Dispute arising out of or related to this Agreement (including Disputes
regarding any alleged breaches of this Agreement) shall be initiated and decided
under the provisions of this Exhibit.

CMAR and City shall each designate in writing to the other party, from time to time,
a member of senior management who shall be authorized to attempt to
expeditiously resolve any Dispute relating to the subject matter of this Agreement in
an equitable manner,

A party shall initiate a Dispute by delivery of written notice to the memberts of
management designated by the respective parties under Section 1.2 of this Exhibit.

The parties must:

(A) Attempt to resolve all Disputes promptly, equitably and in a good faith
manner; and

®) Provide each other with reasonable access during normal business hours to
any and all non-privileged records, information and data pertaining to any
such Dispute.

With respect to matters concerning modification of the GMP or any schedule,
CMAR must first follow the provisions of any Claim procedute established by the
Design-Build Agreement before seeking relief under these Procedures.

Emergency Arbitration.

2.1

2.2

If the parties are unable to accomplish resolution of a Dispute, the expedited
resolution of which either party considers necessary to prevent ot mitigate a material
delay to the critical path of the Setvices (a "Time Sensitive Dispute") within two
days after the Time Sensitive Dispute has been initiated by a party, either patty may
thereafter seek emetgency relief before an emergency arbitrator (the "Emergency
Arbitratot") appointed as follows:

) The parties will exercise best efforts to pre-select an Emergency Arbitrator
within 20 days after entering into this Agreement;

®) If the Emergency Arbitrator has not been selected at the time a party
delivers Notice of a Time Sensitive Dispute, the parties will each select a
representative within one day after the Notice is delivered and the two
representatives will then select the Emergency Arbitrator by the third day
following delivery of the Notice.

© The Emergency Arbitrator shall be an attorney with at least ten (10) yeats’
experience with commercial construction legal matters in Maticopa County,
Arizona, be independent, impartial, and not have engaged in any business
for or advetse to either patty for at least ten (10) yeats.

The Emergency Arbitrator will conduct a heating and tender a written
determination on the Dispute to both parties within five business days of the matter
being referred to him or her, all in accordance with Rules O-1 to O-8 of the




23

24

2.5

2.6

2.7

2.8

3.1

3.2

3.3

American Arbitration Association ("AAA") Commercial Rules-Optional Rules for
Emergency Protection Commercial Rules ("AAA Emergency Rules").

Althoﬁgh the hearing will be conducted using AAA rules, unless both parties agree
otherwise, this dispute process will not be administered by the AAA but will be
conducted by the parties in accordance with these procedures.

If, however, an Emergency Arbitrator has not selected within three days after
delivery of the Notice, either party may upon three days additional notice, thereafter
seek emergency relief before the AAA, in accordance with the AAA Emergency
Rules, provided that the Emergency Arbitrator meets the qualifications set forth
above.

All proceedings to arbitrate Time Sensitive Disputes shall be conducted in Glendale,
Arizona.

Presentation, request for determination (ie., a party’s prayer), and the Emergency
Arbitrators decision will adhere to the procedures required in Section 3.6 of this
Exhibit.

The finding of the Emergency Arbitrator with respect to any Time Sensitive
Dispute will be binding upon the parties on an interim basis during progress of the
Services, subject to review de now by arbitration after the Project Substantial
Completion Date.

The time and extent of discovery will be as determined by the Emergency
Arbitrator.

(A) Discovery orders of the Emergency Arbitrator will consider the time
sensitivity of the matter and the parties desire to resolve the issue in the
most time and costs efficient manner;

(B) The parties are obligated to cooperate fully and completely in the provision
of documents and other information, including joint intetrviews of
individuals with knowledge such that the matter moves toward resolution in
the most time and costs efficient manner and the Emergency Arbitrator is
empowered to fashion any equitable penalty against a party that fail to meet
this obligation.

Non-Emergency Arbitration.

Except as provided in Section 5 of this Exhibit, any Dispute that is either a non-
emergency Dispute that has not been resolved by negotiation, or a @ 7oz review of
an AAA emergency arbitration will be decided by binding arbitration by 2 panel of
three arbitrators in accordance with, but not necessarily administered by, the
Construction Industry Rules of the AAA.

AW The patties shall each select an arbitrator within 15 days after notice that a
party desires to resolve a dispute by arbitration.

(B) The two atbitrators shall then each select a third arbitrator, If an arbitrator
is not selected within any such 15 day period, then the arbitrator shall be
appointed by the AAA.

The atbitratot(s) shall meet the qualifications of Emergency Arbitrators as ptovided
in Section 2 of this Exhibit.

The arbitrators do not have the authority to consider or award punitive damages as
part of the arbitrators' award.




5.

34

3.5

3.6

In connection with such atbitration, each party shall be entitled to conduct up to
five depositions, and, no less than 90 days priot to the date of the arbitration
hearing, each party shall deliver to the other party copies of all documents in the
delivering party's possession that are relevant to the dispute.

The arbitration hearing shall be held within 150 days of the appointment of the
arbitrators.

At the arbitration hearing, each party will argue its position to the arbitrators in
suppott of one proposed resolution to the dispute (2 “Proposed Resolution™).

A) Each party’s Proposed Resolution must be fully dispositive of the dispute.

®) The arbitrators must select one Proposed Resolution by majority consent
and are not free to fashion any alternative resolutions.

©) The parties must submit their proposed resolution of the matter to the
arbitrators and the other party 15 days prior to the date set for
commencement of the arbitration proceeding,

o) The decision of the arbitrators will be forwarded to the parties within 15
days after the conclusion of the atbitration hearing.

(E) The decision of the arbitration panel is final and binding on the parties and
may be entered in any court of competent jurisdiction for the purpose of
securing an enforceable judgment.

® All costs and expenses associated with the arbitration, including the
reasonable legal fees and costs incutred by the prevailing patty, must be
paid by the party whose position was not selected by the arbitrators.

Continuing Work. Unless otherwise agreed to in writing, CMAR must continue to
petform and maintain progress of the Work during any Dispute Resolution or arbitration
proceedings, and City will continue to make payment to CMAR in accordance with the

Agreement.

Exceptions.

5.1

5.2

53

Neither City nor CMAR are required to arbitrate any third-patty claim, cross-claim,
counter claim, or other claim or defenses in any action that is commenced by a
third-party who is not obligated by contract to arbitrate disputes with City and
CMAR.

City or CMAR may commence and prosecute a civil action to contest a lien or stop
notice, or enforce any lien or stop notice (but only to the extent the lien or stop
notice the party seeks to enforce is enforceable under Arizona law), including,
without limitation, an action under ARS. §33-420, without the necessity of
initiating or exhausting the procedures of this Exhibit.

This Exhibit does not apply to, and may not be construed to require arbitration of,
any claims, actions or other process undertaken, filed, or issued by the City of
Glendale Building Safety Department, Code Compliance Department, Police
Department, Fire Department, or any other agency of City acting in its
governmental permitting, for the benefit of public health, safety, and welfare, or
other regulatory capacity.

In connection with any arbitration, the arbitrators do not have the authority to, and
may not enforce, any provision of the Federal or Atizona Rules of Civil Procedure.




