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PROFESSIONAL SERVICES AGREEMENT
WITH SEGAIL CONSULTING

This Professional Services Agreement ("Agreement”) is entered into and effective between CITY OF GLENDALE,
an Arizona municipal corpotation ("City") and The Segal Company (Western States) Inc.,, a Maryland corporation,
d/b/a Segal Waters (hereinafter “Segpl Waters”) avthorized to conduct business in the State of Axizona,

("Consultant™ as of the 13 day of 0 ¢4 ben , 2015 {“Effective Date™).
RECITALS
A, City intends to undectake a project for the benefit of the public and with public fands Project {the

"Project") that is more fully set forth in the Scope of Work (“Scope”) attached as Exhibit A

B. City desires to retain the professional services of Consultant to perfosm cectain specific duties and
produce the specific work as set forth in the attached Scope of Work;

C. Consultant desires to provide City with professional services (“Services”) consistent with best
consulting or architectural practices and the standards set forth in this Agreement, in order lo complete the
Project; and

D. City and Consultant desite to memorialize their ageeement with this document.
AGREEMENT

The parties hereby agree as follows:
1 Key Personnel; Other Consultants and Subcontractors.

L1 Professional Services. Consultant will provide all Services necessary to assure the Project is
completed timely and efficiently consistent within Project requirements, including, but not limited
10, working in close interaction and interfacing with City and its designated employees, and working
closely with others, including other consultants or contractors, retained by City.

1.2 Project Team.
. Project Manager.

1) Consultant will designate an employee as Project Manager with sufficient training,
knowledge, and experience to, in the City's opinion, complete the project and
handle all aspects of the Project such that the work produced by Consultant is
consistent with applicable standards as detaled in this Agreement; and

)] The City must approve the designated Project Manager,

b, Project Team.
6] The Project Manager and all other employees assigned to the Project by
Cousultant will comprise the "Project Team.”
2 Project Manager will have cesponsibility for and will supervise all other employees
assigned ta the Project by Consultant.
. Discharge, Reassign, Replacement.
4] Consultant will not dischasge, reassign, replace or diminish the responsibilities of

any of the employees assigned to the Project who have been approved by City
without City's prior written consent unless that person leaves the employment of
Consultant, in which event the substitute must first be approved in writing by City.

{2) Consultant will change any of the members of the Project Team at the City's
reuest if an employee's performance does not equal or exceed the level of
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competence that the City may reasonably expect of a person performing those
duties, or if the acts or omissions of that person are detmmental to the
development of the Project.

d. Subcontractors. Consultant shall not engage any subcontractor for the work or services 10
be performed under this Agreement,

Schedule. The Services will be undertaken in a manner that ensures the Project is completed timely and
efficiently in accordance with the Project.

Consultant’'s Work,

31 Stagdand,  Consultant must perform Services in accordance with the standards of due diligence,
care, and quality prevailing among consultants having substantial experience with the successful
furnishing of Services for projects that are equivalent in size, scope, quality, and other criteria under
the Project and identified in this Agreement.

32 Licensing. Consultant warrants that:

a. Consultant currently holds all appropriate and required licenses, registrations and other
approvals necessary for the lawful furnishing of Setvices ("Approvals"); and

b. Netther Consultant nor any Subconsultant has been debarcred or otherwise legally excluded
from contracring with any federal, state, or local governmental entity ("Debarment™).

(1 Ciry is under no obligation to ascertain or confirm the existence or issuance of any
Approvals or Debarments, ot to examine Consultant's contracting ability.

(2} Cansnltant must notify City immediately if any Approvals oc Debarment changes
during the Agreement's duration. The failure of the Consultant to notify City as
required will constitute a material default under the Agreement.

33 Compliance. Services will be furnished in compliance with applicable federal, state, county and
local statutes, rules, regulations, ordinances, building codes, life safety codes, and other standards
and criteria designated by City.

34 City_Mon-Discrimination Policy. Conatractor must not discriminate against any employee or

applicant for employment on the basis race, color, religion, sex, national origin, age, marital status,
sexual orientation, gender identity or expression, penetic characteristics, familial scatus, U.S. military
veteran status or any disability. Contractor will require any Sub-contractor to be bound to the same
requirements as stated within this section. Contractor, and on behalf of any subcontractors,
warrants compliance with this section.

35 Coordinatiog; Interacgon.
a. For projects that the City believes requires the coordination of various professional
services, Consultant will work in dose consultation with City to proactively interact with

any other professiomals remined by City on the Project ("Coondinating Praject
Professionals™).

b. Subject to any Limitations expressly stated in the Project Budget, Consultant will meet to
ceview the Project, Schedule, Project Budpet, and in-progress work with Coordinating
Project Professionals and City as often and for durations as City reasonably considers
necessasy in order to ensure the timely work delivery and Project completion.

c For projects not involving Coordinating Project Professionals, Consultant will proactively
interact with any other contractors when directed by City to obtain or disseminate timely
information for the proper execution of the Project.

3.6 Work Product.
a Ownership. Except to the extent they contain Consultant’s proprietary software or trade

secrets as defined in Arizona Trade Secrets Act, AR.S. §44-401 et seq., all documents, data,
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37

and other tangible materials authored or prepared and delivered by Consultant to the City
under the terms of this Agreement (collectively, the “Deliverables”) are the sole and
exclusive property of the City. To the extent Consultant’s propeietary infermation or trade
secrets are incorporated into such Deliverables, the City shall have a perpetual, non-
exclusive, wosld-wide, royalty free license to use, copy and modify Consnltant’s proptictary
mformation aad ade secrets as part of the Deliverables for their intended purpose.

I Consultant warrants, and agrees to indemnify, hold harmless and defend City for, from and
against any claim that any Deliverable infringes on thizd-party proprietacy interests.

C. Delivery. Consultant will deliver to City copies of the preliminary and completed
Deliverahles promptly as they are prepared.

d. City Use.
n City may couse the Consultant’s propeietary information, trade secret or

Deliverable at its sole discretion, provided the City uses reasonable means to
protect the confidentiality or secrecy of the information or trade secret,

@) In the event the proprietary information, trade secret or Deliverable is used for
another project without further consuitations with Consultant, the City agrees to
indemnify and hold Consultant haomless from any claim atising out of the
proprietary information, trade secret or Deliverable,

{3) In such case, City will also remove any seal and title block from the propsietary
mformation, trade secret or Deliverable.

Business Associate Agreement. As more particulacly agreed to in Exhibit I, Business Associate

Agreement, the parties agree to comply with all requirements of federal law, including the Health Information
Portahility and Accountability Act of 1996 ("HIPAA™), as amended, and as codified at 45 C.F.R. Parts 160 and 164,
to protect the privacy and personal health and financial information of any third party, including employees or
former employees of the City. Exhibit D is specifically incorporate herein by reference and an enforceable part of

this Agreement.

4, Compensation for the Project,
4.1 Compensation. Consultant's compensation for the Project, including those furnished by its

42

4.3

Subconsnltants or Subcontractors, will not exceed $47,000.00 as specifically detatled in Fxhibit B
("Compensation").

hange in Sco f Project. The Compensation may be equitably adjusted if the originally
contemplated Scope as outlined in the Project is significantly modified.

A Adjustments to Compensation require a written amendment to this Agreement and may
require City Council approval.
L. Additional secvices which are contemplated in Exhibit B, bur outside the Scope of Work

contained in Exhibit A, may not be performed by the Consultant without prior written
authorization from the City and an amecdment of this Agreement.

<. Notwithstanding the incorporation of the Exhibits to this Agreement by reference, should
any contlict arise between the provisions of this Agreement and the provisions found in
the Exhibits and accompanying attachments, the provisions of this Agreement shall take
priority and govern the conduct of the parties.

Expepses. City will reimburse Consultant for certain out-of-pocket expenses necessarily incurred
by Consultant in connection with this Agreement, without mark-up (the “Reimbursable
Expenses™), including, but not limited to, document reproduction, materials for book preparation,
postage, courier and overnight delivery costs incurred with Federal Express or similar carress,
travel and car mileage, subject to the following:
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ﬂ. Mileage, aitfare, lodging and other travel expenses will be reimbursable only to the extent
these would, if incurred, be reimbussed to City of Glendale personnel under its policies
and procedures for business travel expense reimbursement made available to Consultant
for review prior to the Agreement’s execution, and which policies and procedures will be
furnished to Consultant;

b The Reimbursable Expenses in this section are approved in advance by City int writing; and

[ The total of all Reimbursable Fxpenses paid to Consultant in connection with this
Agreement will not exceed the “not to exceed” amount identified for Reimbursable
Services in the Compensation.

B Billings and Payment.
5.1 Applicatiogs.
f Consultant will submit monthly invoices (each, a "Payment Application”) to City's Project
Manager and City will remit payments based upon the Payment Applicatton as stated
below.
b. The period covered by each Payment Application will be one calendar month eonding on
the last day of the month.
5.2 Payment.
e After 2 full and complete Payment Application is received, City will process and remit

payment within 30 days.
b. Payment may be subject to or conditioned upon City's receipt of:
1 Completed work generated by Consultant and its Subconsultants; and

@ Unconditional waivers and releases on final payment from all Subconsultants as
City may reasonably request ro assure the Project will be free of clams arising
from required performances under this Agreement,

5.3 iew and Withholding. City's Project Manager will timely review and certify Payment
Applications.
a, If the Payment Application is rejected, the Project Manager will issue a written listing of
the items not approved for payment.
b. City may withhold an amount sufficient to pay expenses that City reasonably expects to
incur in correcting the deficiency or deficiencies rejected for payment.
6. Termination,
6.1 For Convenience. City may terminate this Agreement for convenience, without cause, by

delivering a writtea termination notice stating the effective termination date, which may not be less
than 15 days following the date of delivery.

. Consultant will be equitably compensated for Services furnished prior to receipt of the
termination notice and for reasonable costs incurred.

b. Consultant will also be similarly compensated for any approved effort expended, and
approved costs incurred, that are directly associated with Project closeout and delivery of
the required items to the City.

6.2 For Cause. City may terminate this Agreement for cause if Consultant fails to cure any breach of
this Agreement within seven days after receipt of written natice specifying the breach.

a. Consultant will not be entitled to fucther payment untl after City has determined its
damages. If City's damages resulting from the breach, as determined by City, are less than
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Conflict.
cancellation of this Agreement in the event any person who s significantly involved in initiating,
negotiating, securing, drafting, or creating the Agreement on City's behalf is also an employee, agent, or
consultant of iny other party to this Agreement.

the equitable amount due but not paid Consultant for Services furnished, City will pay the
amount due to Consultant, less City's damages, in accordance with the provisions of Sec. 5.

1f City's direct damages exceed amounnts otherwise due to Consulrant, Consultant must pay
the difference to City immediately upon demaad; however, Consultant will not be subject
to consequential damages more than $1,060,000 or the amount of this Agreement,
whichever is greater.

Consultant acknowledges this Agreement is subject to ARS. § 38-511, which allows for

Insurance. For the duration of the term of this Agreement, Contractor shall procure and maintain
insurance against chims for injuries to persons or damages to property which may arise from or in
connection wirth the performance of all tasks or work necessary to complete the Project as herein defined.
Such nsurance shall cover Contractor, its agent(s), representative(s), employee(s) and any subcontractors,

8.1

8.2

Minimum Scope and Limit of Insurance. Coverage must be at least as broad as:

.

Commercial General Liability (CGL): Insurance Services Office Form CG 00 01, or an
equivalent approved by the City, including products and completed operations, with limits
of no less than $1,000,000 per occurrence for bodily injury, personal injury, and property
darmage. If 4 general aggregate imit applies, either the general aggregate limir shall apply
separately to this project/location or the general aggrepate limit shall be twice the required
occurrence limit.

Automobile Liability: Insurance Services Office Form Number CA 0001 or an equivalent
approved by the City. Consultant shall maintain liability coverage for bodily injury and
property damage atising ouc of the use and/or operation of any owned, hired and non-
owned vehicles vsed in the performance of the scope of work in this Agreement with
limits no less than $1,000,000 per accident.

Professional Linbility. Consultant must maintain a Professional Liability insurance
covering errors and omissions adsing out of the work or services performed by Consultant,
or anyone employed by Consultant, or anyone for whose acts, mistakes, errors and
omissions Consultant is legafly liability, with a liability insurance lmit of $1,000,000 for
each claim and a $2,000,000 annual aggregate limit.

Worker’s Compensation: Insurance as required by the State of Arizona, with Staturory
Limits, and Employers’ Liability insucance with a limit of no less than $1,000,000 per
accident for bodily injury or disease. This limit may be met through a combination of
Employers’ Liability and Excess liability insurance.

Other Insurance Provisions., The insurance policies required by the Section above must contain,
or be endorsed to contain the following insurance provisions:

a

The City, its officers, officials, employees and volunteers are to be covered as
additional insureds of the CGIL and automebile policies for any liability ansing from or
in connection with the performance of all tasks or work necessary to complete the Project
as herein defined. Such bability may arise, but is not himited to, liability for matesials, parts
or equipment furnished in connection with any tasks, or work performed by Contmctor or
on its behalf and for liability arising from automobiles owned, leased, hired or borrowed
on behalf of the Contractor. General linbility coverage can be provided in the form of an
endorsement to the Contractor’s existing insurance policies, provided such endorsement is
at least as broad as ISO Form CG 20 10, 11 85 or both CG 20 10 and CG 23 37, if later
revisions are used,

For any claims related to this Project, the Coniractor's insurance coverage shall be
primary insurance with respect to the City, its officers, officials, employees, and

5
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8.3

8.4

8.5

8.6

8.7

volunteers. Any insurance or self-insurance maintained by the City, its officers, officials,
employees or volunteers shall be in excess of the Coniractor’s insurance and shall not
contribuke with ir.

C. Each insurance policy required by this Section shall provide that coverage shall not be
canceled, except after providing notice to the City.

Acceptability of Insurers. Insurance is to be placed with insurers with a cucrent A.M, Best rating of
1o Jess than A: VII, unless the Contractor has obtained prior approval from the City stating thar a
non-conforming insurer is acceptable to the City.

Waiver of Subrogation. Except for Professional Liability as provided in Section 8.1(c), Contractor
hereby agrees to waive its rights of subrogation which any insurer may acquire from
Contractor by virtue of the payment of any loss. Contractor agrees to obtain any endorsernent that
may be necessary 1o effect this waiver of subrogation. The Workers’ Compensation Policy shail be
cndorsed with a waiver of subrogation in favor of the City for all work performed by the
Contractor, its employees, agent(s) and subcontractor(s).

Vesification of Coverage, Within 15 days of the Effective Date of this Agreement, Contractor shall
furnish the Ciry with original certificates and amendatory endorsements, or copies of any applicable
msurance language making the coverage required by this Agreement effective. All certificates and
endorsements must be received and approved by the City before work commences. Failure to
obtain, submit or sccure the City’s approval of the required insurince policies, certificates or
endorsements prior to the City’s agreement that work may commence shall not waive the
Contractor’s obligations to obtain and verify insurance coverage as otherwise provided in this
Section, The Gity reserves the sight 1o require copies of all required insurance policies, including
any endotsements or amendments, required by this Agreement at any time during the Term stated
herein,

Contractor’s failure fo obtain, submir or secure the City’s approval of the regnired insurance
policies, certificates ot endorsements shall not be considered a Force Majeure or defense for any
failure by the Contractor to comply with the terms and conditions of the Agreement, including any
schedule for performance or completion of the Project.

Subcontractors. Contractor shall srequire and shall verify that all subcontractors maintain insurance
meeting all requirements of this Agreement.

Special Risk or Circumstances. The City reserves the sight to modify these insurance requirements,
inclading any limits of coverage, based on the nature of the risk, prior experience, insurer, coverage
or other circumstances uaique to the Coatractor, the Project or the insurer,

Immigration Law Compliance.

2.1

92

9.3

94

Consultant, and on behalf of any Subconsultant, warrants to the extent applicable under ARS. §
41-4401, compliance with all federal immigration laws and regulations thac relate to their employees
as well as compliance with A RS. § 23-214(A) which requires registration and participation with the
E-Verify Program.

Any breach of wareanty under this section 1s considered a material breach of this Agreement and s
subject to penalties up to and including termination of this Agreement.

City retains the legal right to inspect the papers of any Consultant, Subconsultant, or employee who
performs work under this Agreement to ensure that the Consultint, Subconsultant, or any
employee, is compliant with the wagranty under this sectior.

City may conduct random inspections, and upon request of City, Consultant will provide copies of
papers and records of Consultant demonstrating continued complirnce with the warranty under
this section. Consultant agrees to keep papers and records available for inspection by the Ciry
during normal business hours and will cooperate with City in exercise of its statutory duties and not
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10,

2.5

9.6

9.7

deny access to its business premises or applicable papers or records for the purposes of
enforcement of this secrion.

Consultant agrees to incorporate into any subcontracts under this Agreement the same obligations
imposed upon Consultant and expressly accrue those obligations directly to the benefit of the City.
Consultant alsc agrees to require any Subconsultant to incorporate intc each of its own
subconmacts under this Agreement the same obligations above and expressly accrue those
obligations to the benefit of the City.

Consultant’s warranty and obligatons under this section to the City is continuing throughout the
term of this Agreement or until such time as the City determines, in its sole discretion, that Arizona
law has been modified in that compliance with this section is no longer 2 requirement.

The “E-Verify Program™ above means the employment verification program administered by the
Untted States Department of Homeland Security, the Social Security Administration, or any
SUCCESSOr program.

Natices.

10.1

102

A notice, request or other communication that is required or permitted under this Agreement {each

a "Notice") will be effective only if:

a The Notice s mn writing; and

b Delivered in persen or by overnight courier service {delivery charges prepaid), certifted oc
registered mail (return receipt requested).

c Notice will be deemed to have been delivered to the person to whom it is addressed as of
the date of receipt, if:

(1) Reccived on a business day before 5:00 p.m. at the address for Notices identified
for the Pasty in this Agreement by U.S, Mail, hand delivery, or overnight courier
service; or

2 As of the next business day after receipt, if received after 5:00 p.m.
d. The burden of proof of the place and time of delivery is upon the Party giving the Notice.

e. Digjtalized signatures and copies of signatures will have the same effect as original
signatures.

Representatives.

a. Consultant. Consultant's representative {the "Consultant's Representative") authorized to
act on Consultant's behalf with respect to the Project, and his or her address for Notice
delivery is;

Amy J. Girardo, Vice President
Segal Consulting

. O. Box 63610
Phoenix, AZ 85082-3610

With 2 copy to:
Segal Consulting
At General Counsel
333 West 34 Street
New York, NY 10001-2402
b. City. City's representative ("City's Representative") authorized to act on City's behalf, and

his or her address for Notce delivery is:
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1.

12.

City of Glendale
¢/fo  Jim Brown

Human Resources & Risk Management Director

City of Glendale
5850 West Glendale Avenue
Glendale, AZ 85301

and  Ms. Connie Schneider
Materials Management Division
City of Glendale

5850 West Glendale Avenue, Suite 317

Glendale, AZ 85301

With required copy to

City Manager

City of Glendale

5850 West Glendate Avenue
Glendale, Arizona 85301

City Attorney

Ciry of Glendale

5850 West Glendale Avenue
Glendale, Arizona 85301

c. Concurrent Notices.
(0 All notices to City's representative must be given concurrently to City Manager
and City Attorney,
2 A notice will not be deemed o have been received by City's representative until

the time that it has also been received by the City Manager and the City Attocney.

&) City may appoint ane or more designees for the purpose of receiving notice by
delivery of a written notice to Consultant identifying the designee(s) and their

respective addresses for notices.

d. Changes. Consultant or City may change its representative or information on Notice, by
giving MNotice of the change in accordance with this section at least ten days prior to the

change.

Pinancing Assignment, City may assign this Agreement to any City-affiliated entity, including a non-

profit corporation or other entity whose primary purpose is to own or manage the Project.

Entire Agreement; Survival; Counterparts; Signatures.

121 Integration. This Agreement contains, except as stated below, the entire agreement hetween City
and Consultant and supersedes all prior conversations and negotiations between the parties

regarding the Project or this Agreement.

a. Neither Party has made any representations, warranties or agreements 45 to any matters
concerning the Agreement's subject matter.

h. Representations, statements, conditions, or warranties not contained in this Agreement will

not be binding on the parties.

c. Inconsistencies between the solicitation, any addenda atrached to the solicitation, the
responge or any excerpts arrached as Exhibit A, and this Agreement, will be resolved by
the terms and conditions stated in this Agreement.

122 Interpretation.

a. The parties fairly negotiated the Agreement's provisions to the extent they believed
necessary and with the legal representation they deemed appropriate.
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13.

14,

15,

123

12.4

12.5

12.6

12.7

b. The parties are of equal bacgaining position and this Agreement must be construed equally
between tlie parties withour consideration of which of the parties may have drafted this
Agreement.

c. The Agreement will be intespreted in accordance with the laws of the State of Arizona.

Survival. ~ Except as specifically provided otherwise in this Agreement, each warranty,
representation, indemmnification and hold harmless provision, insurance fequirernent, and every
other right, remedy and responsibility of a Party, will survive completion of the Project, or the
earlier termination of this Agreement.

Amendment. No amendment to this Agreement will be binding unless in writing and executed by
the parties. Electronic signature blocks do not constitute execution for purposes of this Agreement.
Any amendment may be subject to City Council approval.

Remedies. All rights and remedies provided in this Agreement are cumulative and the exercise of
any one or more right or remedy will not affect any other rights or remedies under this Agreement
or applicable law.

Severability. If any provision of this Agreement is voided or found unenforceable, that
determination will not affect the validity of the other provisions, and the voided or unenforceable
provision will be reformed to conform with applicable law.

Counterparts. 'This Agreement may be executad in counterparts, and all counterpasts will together
comprise one instrament.

Term, The term of this Agreement commences upon the effective date and terminates on June 30, 2016.
There are no renewals of this Agreement,

Dispute Resolution. Fach claim, controversy and dispute {each a "Dispute”) between Consultant and City
will be resolved in accordance with Exhibit C. The final determination will be made by the City.

Exhibits. The following exhibits, with reference to the term in which they are first referenced, are
sncorporated Ly this reference.

Exhibit A Scope of Work

Exhibit B Compensation

Exhibir C Dispute Resoluticn

Exhibit D Bustaess Associate Agreement

(Signatures appear on the following page.)
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"The parties enter inta this Agreement effective as of the date shown above.

City of Gleridalk,
an Afizona pritaicipal corporation

.~

By

ichardt A. Bowers
Trs: Acting City Managér
ATTEST:
?Dm% Q&wﬁa
Pamela Hanag (SBAL) ¥
City Clerk

APPROVED AS TO FORM:

W\
Michael D-Bertdy \—)
City Attoraey

The Segal Company (Western States) Inc.,
d/b/a Segal Waters Segal Consulting,
a Maryland corporation,

By: gm)’].%imrdo W, 44

1ts: Vice President
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EXHIBIT A
SCOPE OF WORK

Contractor agrees to provide general employee benefits consulting seevices to the City of Glendale on an as-
needed Dbasis.  Such services may include, but are not limited to, strategic planning, compliance assistance,
including assistance on Health Care Reform requirements, and review and assistance in the prepartion of

Requests for Proposals soliciting benefits providers.




EXHIBIT B
COMPENSATION

Contractor will provide consultting services described in Exhibit A at an hourdy rate of $320 per hour. Services billed
will not exceed $47,000.00 for the tem of this Agreement. Any additional services may not be provided by the
Contractor without the parties entering into 4 mutually agreed upoo amendment to this contract. Such arnendment
shall be entered into in accordance with all applicable terms and conditions of the Agreement including, but nor
Lmited to, Section 12.4.

12
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EXHIBIT C
DISPUTE RESOLUTION

1 Disputes,

il

Commitment. 'The parties commit to resolving all disputes promptly, equitably, and in a good-
faith, cost-effective manner,

1.2 Application. The provisions of this Exhibit will be used by the parties to resolve all controversies,
datms, or dispures ("Dispute”) ansing out of or related to this Agreement-including Disputes
regarding any alleged breaches of this Agreement.

13 Initiation. A party may initiate a Dispute by delivery of written notice of the Dispute, including the
specifics of the Dispute, to the Representative of the other party as required in this Agreement.

14 formal Resolution. When a Dispute notice is given, the parties will designate a member of theic
sentor management wha will be authorized to expeditiously resolve the Dispute.

a The parties will provide each other with reasonable access dusing normal business hours to
any and all non-privileged records, information and data pertaining to any Dispute in order
to assist in resolving the Dispute as expeditiously and cost effectively as possible;

b. The pacties’ senior managers will meet within 10 business days to discuss and attempt to
resolve the Dispute promptly, equitably, and in & good faith manner, and

c. The Senior Managers will agree to subsequent meetings if both parties agree that further
meetings are necessary to reach a resolution of the Dispute.

2 Arbitration,

21 Rules. If the parties are unable to resolve the Dispute by negotiation within 30 days from the
Dispute notice, and unless otherwise informal discussions are extended by the muiual agreement,
the Dispute will be decided by binding arbitration in accordance with Construction Industey Rules
of the AAA, as amended herein. Although the arbitration will be conducted in accordance with
AAA Rules, it will not be administered by the AAA, but will be heard independently.

a. The parties will exercise best efforts to select an arbitrator within five business days after
agreement for atbitcation. If the parties have not agreed upon an arbitrator withia this
period, the parties will submit the selection of the arbiteator to one of the principals of the
mediation fiem of Scott & Skelly, T1.C, who will then select the arbitrator. The parties will
cqually share the fees and costs incurred in the selection of the arbitrator.

b, The arbitrator selected must be an attorney with at least 15 years’ experience with
commercial construction legal matters in Maricopa County, Arizona, be independent,
impartial, and not have engaged in any business for or adverse to either Party for at least 10
years.

2.2 discovery. The extent and the time set for discovery will be as determined by the arbitrator. Each

Pacty must, however, within 10 days of selection of an arbitrator deliver to the other Party copies of
all documents in the delivering party's possession that are relevant to the dispute.




23

24

25

26

Hearing. The asbitration hearing will be held within 90 days of the appointment of the arbitrator.
The arbiteation hearing, all proceedings, and all discovery will be conducted in Glendale, Arizona
unless otherwise agreed by the parties or required as a result of witness location. Telephonic
hearings and other reasonable arrangements may be used to minimize costs.

Award, At the arbitration hearing, each Party will submit its position to the acbitrator, evidence to
support that position, and the exact award sought in this matter with specificity. The arbitrator
must select the award sought by one of the parties as the final judgment and may not independently
alter or modify the awards sought by the pacties, fashion any remedy, or make any equitable order.
The arbitrator has no authority to consider or award punitive damages.

Final Decision. The Arbitrator's decision should be rendered within 15 days after the arbitration
Treating is concluded. This decision will be final and binding on the Partics.

Costs. The prevailing party may enter the arbitration in any court having jorisdiction in order to
convert it to 2 judgment. The non-prevailing party will pay all of the prevailing party's achitration
costs and expenses, inciuding reasonable attorey’s fees and costs.

Services to Continue Pending Dispute, Unless otherwise agreed to in wiiting, Consultant must continue
to perform and maintain progress of required Services during any Dispute resolution or arbitration
proceedings, and City will continue to make payment to Consultant in accordance with this Agreement.

Exceptions.
4.1 Third Pargy Claims. City and Consultant are not required ta arbitrate any third-pasty claim, cross-
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4.3

claim, counter claim, or other claim ar defense of a third party who is not obligated by contract to
arhiteate disputes with City and Consultant.

Lieps. City or Consultant may commence and prosecute a civil action to contest a lien or stop
notice, or enforce any lien or stop notice, but only to the extent the lien or stop notice the Party
seeks to enforce is enforceable nnder Arizona Law, inclading, withour limitation, an action under
ARS. § 33-420, without the necessity of initiaung or exhausting the procedures of this Exhibit.

Governmental Actions. This Exhibit does not apply to, and must not be construed to require
arbitration of, any claims, actions or other process filed or issued by City of Glendale Building
Safety Department or any other agency of City acting in its governmental permuitting or other
regulatory capacity.
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BUSINESS ASSOCIATE AGREEMENT

THIS AGREEMENT {“Agreement”) is entered into as of the date set forth below by
and between The Segal Group, Ing., the parent of The Segal Company, for itself and on behalf of
its operating subsidiaries and affiliates (“Segal”) and the City of Glendale, Atizona (“Client”).

WHEREAS Client is a group health plan or a plan sponsor of one or mote group health
plans, which group health plan(s} is a Coveted Entity as such term is defined in 45 CFR
§160.103. For purposes of this Agreement, the tetm Client refers to the group health plan(s) that
is the Covered Entity;

WHEREAS Segal provides consulting services to Client in accordance with the
underlying services agreement (the “Services Agreement™), and is  Business Associate, as such
term is defined in 45 CER §160.103, of the Client when it conducts such services (the
“Setvices”);

WHEREAS, to perform the Services, Segal needs to access, use, disclose and maintain
Protected Health Information (“PHI™), as such term is defined below,; and

WHEREAS access to, and use, disclosure and maintenance of, PHI, electronic
transmission and stozapge of PHI, and security of PHI are regulated by the provisions of the
Health Insurance Portability and Accountability Act of 1996 (“HIPAA™), as amended by the
Health Information Technology for Economic and Clinical Health Act (“HITECH”), Segal and
Client desife to exchange and treat PHI in compliance with HIPAA and HITECH under the
Privacy, Secutity and Breach Notification, and Enfoicement Rules at 45 CFR Part 160 and Part
164.

NOW, THEREFOQRE, in consideration of the premises and the mutual promises contained
hetein, Client and Segal hercby agree as follows:

I.  Definitions

A. Business Associate, “Business Associate” shall generally have the same meaning
as the term “business associate” at 45 CFR 160.103, and in refetence to the pacty
to this agreement, shall mean The Segal Group, Ine

B. Covered Entity “Covered Entity” shall genetally have the same meaning as the
tetm “covered entity” at 45 CFR 160103, and in refetence to the patty to this
agreement, shall mean {Insert Name of Clent]. -

C. HIPAA Rules. “HIPAA Rules” shall mean the Privacy, Security, Breach
Notification, and Enforcement Rules at 45 CFR Part 160 and Part 164,

D. All terms used and not otherwise definsd herein shall have the same meaning as
in the HIPAA Rules.

I Permitted Uses and Disclosures by Segal

A Segal shall not use or disclose PHI other than as permitted of required by this
Agreement and agrees to use and disclose the minimum necessary PHI required.

|




B In particular;

i Segal may use ot disclose PHI as necessary to ptovide the Services s¢t
forth in the Services Agreement .

ii. Segal may use or disclose PHI as Required by Law.

iii, Segal may not us¢ or disclose PHI in a manner that would violate the
Privacy Rule if done by Client, except for the speoific uses and disclosures
set forth herein at subsections iv, v and vi.

iv. Segal may use PHI for its proper management and administiation or to
catry out its legal responsibilities.

v. Segal may disclose PHI for its propet management and administ:ation o1
to catry out its legal responsibilities, provided the disclosures are Required
by Law, ot Segal obtains reasonable assurances from the person to whom
the information is disclosed that the information will remain confidential
and used ot further disclosed only as Required by Law ot for the purposes
for which it was disclosed to the petson, and the person notifies Segal of
any instances of which it is aware in which the confidentiality of the
information has been violated;

vi Segal may use and disclose PHI for pirposes of date aggregation services
relating to the health cate opetations of Client.

vii. Segal may de-identify PHI in accordance with the requirements of 45 CFR.
§164.514(a)-(c), and may use ot disclose the information that has been de-
identified.

[II.  Obligations and Activities of Segal

A Segal shall use approptiate safeguaids to prevent the use or disclosure of PHI
other than as provided for by the Agreement

B. Segel will repott to Client any use or disclosure of PHI not provided for by the
Agreement of which it becomes aware.

C. Segal shall comply with the Security Rule with 1espect to electronic Protected
Health Information (“ePHI”) and shall report to Client any Security Incident of
which it becomes aware. For purposes of repotting under this Section, the
definition of Secutity Incident shall be Jimited to the successful unauthorized
access, use, disclosure, modification, or destruction of information ot interference
with system opetations in an information system.

D Segal shall report to Client, as soon as practicable, but no Iater than 30 days after
discovery, any Breach of Unsecured PHI as required at 45 CER §164 410. Such
uotice shafl include all available information required, including:




i. The identity of each Individual whose Unsecured PHI has been ot is
reasonably believed by Segal to have been accessed, acquired, used ot
disclosed during the Breach;

ii. A btief desctiption of what happened, including the date of the Bieach and
the date of discovery if known;

til. A desctiption of the type of Unsecured PHI involved in the Breach;

iv. The steps Individuals should take to protect themselves from potential
harm resulting fiom the Breach;

v. A brief description of the steps Segal is taking to investigate, mitigate
hatm, and protect against futther breaches; and

vi. Contact information for follow-up questions

E. If Segal uses subcontractors in the provision of the Sexvices, Segal shall ensure
that subcontiactors who create, recsive, maintain, or transmit PHI on its behalf
agtee to equivalent restrictions, conditions, and requitements as contained herein
with respsct to such information

F. Segal shafl make available to Client PHI in a Designated Record Set as necessary
to satisfy Client’s obligations undet 45 CER §164.524.

G. Segal shall make any amendment(s) to PHI in a Designated Record Sef as
directed or agreed to by the Client pursuant to 45 CER §164.526, ot take other
reasonable measures as necessary to salisfy Client's obligations undet 45 CFR
§164.526.

H. Segal shall maintain and make available to Client the information required to
provide an accounting of disclosures, as necessary to satisfy Client’s obligations
under 45 CFR §164.528.

I. Segal shall only caity out Client’s cbligations under the Privacy Rule as mutuatly
agreed to by the parties. In such instances, Segal shall comply with the Privacy
Rule requirements that apply to Client in the performance of such obligations.

J Subject to any applicable legal privileges or confidentiality agreements, Segal
shall, upon reasonable notice and during notmal business hours, make its internal
practices, books, and records available to the Sectetaty for purposes of
determining compliance with the HIPAA Rules by Segal and/ot Client.

IV, Obligations and Activities of Client

A. Client shall notify Segal of any limitation(s) in its notice of privacy practices
undet 45 CFR §164.520, to the extent that such limitation may affect Scgal’s use
or disclosure of PHI.




B. ChHent shall notify Segal of any changes in, ot revocation of, the permission by an
Individual to use or disclose his ot her PHI, to the extent that such changes may
affect Segal’s use ot disclosure of PHI

C Client shall notify Segal of any restriction on the use ot disclosure of PHI that it
has agreed to o1 is required o abide by under 45 CFR §164 522, to the extent that
such restriction may affect Segal’s use or disclosure of PHI

D Client shatl not request Segal to use ot disclose PHI in any manner that would not
be permissible under the Privacy Rule if done by Client, except to the extent that
such use or disclosure is fot the purposes set forth above in Section IIB iv, v and
vi.

V. Term and Termination

A, The Term of this Agreement shall be effective as of the date set foith below and
shall run concurrently with the Services Agreement, unless this Agreement is
terminated earlict due to the violation of a material ferm as provided for in
Section B below.,

B. Eithet patty may terminate this Agreement if the other violates a material term of
the Agreement, provided that the non-breaching party provides the breaching
paity with no less than 30 days in which to cute such violation prior to
terminaticn becoming effective. Howevet, if the non-breaching party reasonably
and in good faith determines that the violation is not curable, it may terminate this
Agreement immediately upon written notice to the breaching party.

C. Upon termination of this Agreement, the Services Agreement also shall terminate
to the extent that it requires Segal to access, use, disclose andfor maintain PHI in
order to provide the Services.

D. Upon termination of this Agreement for any reason, Segal, with respect to any
PH3 either received from Client, o1 created, maintained, or received by Segal on
Client’s behalf, shall:

i. Wheie feasible, return ot destroy the PHI, which Segal still maintains in
any form Client understands that Segal’s need to maintain portions of the
PHI in records of actuarial determinations and for other atchival purposes
related to memorializing advice provided will render retuin or destruction
infeasible.

ii Continue to use approprinte safeguards and comply with the Security Rule
with respeet (o ePHI to prevent use or disclosure of the PHI, other than as
provided fot in this Section, for as long as Segal retains the FHI; and

tit. Not use or disclose the PHI retained other than for the purposes for which
such PHI was tetained and subject to the same conditions set out in
Section 11.B iv and v of this Agreement which applied priot to termination.




E.

The patties’ 1espective obligations undet this Section V shall survive the
termination of this Agreement.

VI. Miscellaneous

A.

Regulatory References A reference in this Agreement to a section in the HIPAA
Rules means the section as in effact ot as amended

. Amendment The parties agree to take such action as is necessary to amend this

Agreement from time to time as is necessaty for corpliance with the
iequirements of the HIPAA Rules and any other applicable faw Any amendment
shall be in & writing duly executed by both parties.

. Interpretation Any embiguity in this Agreement shall be interpreted to permit

compliance with the HIPAA Rules In the event of any inconsistency ot conflict
between this Agreement, and the Services Agteement or any other writien
agreement between the parties, the terms, provisions and conditions of this
Agreement shall control and govern,

. Ihird Party Reneficiaries. Nothing in this Agreement shall be construed to create

any thitd party beneficiary rights in any person, including any participant ot
beneficiary of Client.

Countetpatts. This Agreement may be executed in any number of countetparts,
each of which shall be deemed an original. Facsimile o1 Portable Document
Format (PDF) copies thereof shall be deemed to be originals.

. Informal Resolution If any conttoversy, dispute, o1 claim arises between the

parties with tespect 1o this Agreement, the patties shall make good faith efforts to
tesolve such matters informally.

- Notices. All notices to be given puisuant to the terms of this Agresment shail be

in writing and shall be sent certified mail, return 1eceipt requested, postage
piepaid or by cowmier service. If to Client, the notice shall be sent to the address
set forth below Client’s signatute or such other address as Client notifies Segal of

in writing If to Segal, the notice shall be sent to the Privacy Official, o/o General

Counsel, The Segal Company, 333 West 34th Street, New York, New York
10001.




