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CONSTRUCTION AGREEMENT

This Construction Agreement ("Agreement") is entered into this J- a^y of \ epfo o I or- , 2016, and is
effective betwJeen the City of Glendale, an Arizona municipal corporation ("City'), and Phoenix Fence Company,
an Anzona corporation authorized to do business in the State of Arizona ('Contractor").

RECITALS

A. City intends to undertake a project fior the benefit of the public, with public funds, that is more fully set
forth in Exhibit A attached ("Proiect");

B. City desires to retain the serwices of Contractor to perform those specific duties and produce the specific
work as set forth in the Profecq

C. City and Contractor desire to memorialize their agreement with this document.

AGREEMENT

The parties hereby agree as follows:

l. Proiect.

l.l S@F. Conractor will provide all sen'ices and material necessary to assrre the Project is
completed timely and efficiendy consistent with Project requirements, including, but not limited to,
working in close interaction and interfacing with City and its designated employees, and working
closely with others, including other contractors, providers or consultants retained by City.

1.2 Proiect Team.

a. Project Manager. Contractor will designate an employee as Project Manager with sufficient
training, knowledge, and experience to, in the City's opinion, to complete the Proiect and
handle all aspects of the Project such that the work produced by Contractor is consistent
with applicable standads as detailed in this Agreement.

b. Proiect Team.

(1) The Project Manager and all other employees assigned to the Project by
Contractor will comprise the "Proiect Team."

(2) Project Manager will have responsibility for and will superwise all other employees
assigned to the Proiect by Contractor.

c. Sub-contractors.

CI) Contractor may engage specific technical contractor (each a "Sub-contractor') to
furnish certain serwice functions.

(2) Contractor will remain fully responsible for Sub-contractor's senrices.

(3) Sub-contractors must be approved by the City, unless the Sub-contractor was
previously mentioned in the response to the solicitation.

(4) Contractor shall certi$r by letter that contracts with Sub-contractors have been
executed incorporating requirements and standards as set forth in this Agreement.

2. Schedule. The Proiect will be undertaken in a manner that ensures it is completed in a timely and efficient
manner. The Proiect shall be completed in accordance with the schedule contained in Exhibit A.
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3. Conractods Vorlc

3.1 Standard. Contractor must perform services in accordance with the sandards of due diligence,

care, and quality prevailing among contractors having substantid experience with the successful
fumishing of services and materials for proiects that are equivalent in size, scope, quality, and other
criteria under the Project and identified in this Agreement.

3.2 Licensing. Contractor warrants that:

^. Contractor and Sub-contractors will hold all appropriate and required licenses, registrations
and other approvals necessary for the lawfrrl fumishing of sen'ices ("Approvals"); and

b. Neither Contractor nor any Sub-contractor has been debarred or otherwise legally
excluded from conEacting with any federal state, or local governmental entity
("Debarrnent").

(1) City is under no obligation to ascertain or confirm the existence or issuance of any
Approvals or Debarments or to examine Contractor's contracting ability.

Q) Contractor must notifr City immediately if any Approval or Debarment changes
during the Agreement's duration and the failure of the Contractor to noti$r City as
required will constitute a material default of this Agreement.

3.3 Compliance.

a. Services and materials will be fumished in compliance with applicable federal, state, county
and local statutes, rules, regulations, ordinances, building codes, life safety codes, or other
standards and criteria designated by City.

b. Contractor must not discriminate against any employee or applicant for employment on
the basis of race, color, religion, sex, nationd origin, age, maritd status, sexual orientation,
gender identity or expression, genetic characteristics, familial stahrs, U.S. military veteran
stanrs or any disability. Contractor will require any Sub-contractor to be bound to the
same requirements as stated within this section. Contractor, and on behalf of any
subcontractors, warrants compliance with this section.

3.4 Coordination: Interaction.

a. If the City determines that the Proiect requires the coordination of professional services or
other providers, Contractor will work in close consultation with City to proactively interact
with any other contractors retained by City on the Proiect ("Coordinating Entities').

b. Subiect to any limitations expressly stated in the budget, Contractor will meet to review the
Proiect, schedules, budget, and in-progress work with Coordinating Entities and the City as
often and for durations as City reasonably considers necessary in order to ensure the timely
work delivery and Proiect completion.

c. If the Proiect does not involve Coordinating Entities, Contractor will proactively interact
with any other contractors when directed by City to obtain or disseminate timely
information for the proper execution of the Proiect.

3.5 Hazardous Substances. Contractor is responsible for the appropriate handling, disposd of, and if
necessary, any remediation and all losses and damages to the City, associated with the use, release
or threat of release of any pollutant, contaminant or hazardous substances by Contractor in
connection with completion of the Proiect.

3.6 Warranties. At any time within two years after completion of the Proiect, Contractor must, at
Contractor's sole expense and within 20 days of written notice from the City, uncover, correct and
remedy all defects in Contractor's work. City will accept a manufachrrer's warranty on approved
equipment.



3.7. Eeodg. Upon execution of this Agreement, and if applicable, Contractor must furnish Payment
and Performance Bonds as required under A.R.S. S 3+608.

4. Compensation for the Proiect.

4.1 Compensation. Contractor's compensation for the Proiect, including those furnished by its Sub-
contractors will not exceed $6,223.00, as specifically detailed in Exhibit B ("Compensation').

4.2 Change in Scope of Proiect. The Compensation may be equitably adiusted if the origindly
contemplated scope of services as oudined in the Project is significandy modified by the City.

a. Adiustments to the Scope or Compensation require a written amendment to this
Agreement and may require City Council approvd.

b. Additional services which are outside the scope of the Proiect and not contained h this
Agreement may not be performed by the Contractor without prior written authorization
from the City.

c. Nonpithstanding the incorporation of the Exhibits to this Agreement by reference, should
any conflict arise benreen the provisions of this Agreement and the provisions found in
the Exhibits and accompanlng attachments, the provisions of this Agreement shall take
priority and govem the conduct of the parties.

5. Billings and Payment.

5.1 Applications.

a. Unless Exhibit B (Compensation) dictates othenrise, the Contractor will submit monthly
invoices (each, a "Payment Application') to City's Project Manager and City will remit
payments based upon the Payment Application as stated below.

b. The period covered by each Payment Application u/ill be one calendar month ending on
the last day of the month.

5.2 Payment.

^. After a full and complete Payment Application is received, City win process and remit
payment within 30 days.

b. Payment may be subject to or conditioned upon City's receipt of:

(1) Completed work generated by Contractor and its Sub-contractors; and

Q) Unconditional waivers and releases on 6nal payment from Sub-contractors as City
may reasonably request to assure the Proiect will be free of claims arising from
required performances under this Agreement.

5.3 Review and Withholding. City's Proiect Manager will timely review and certiS Payment
Applications.

a. If the Payment Application is reiected, the Proiect Managerqrill issue a written listing of
the items not approved for payment.

b. City may withhold an amount sufficient to pay expenses that City reasonably expects to
incur in correcting the deficiency or deficiencies reiected for payment.

c, Contractor will provide, by separate cover, and concurrent with the execution of this
Agreement, all required financial information to the City, including City of Glendde
Transaction Privilege License and Federal Taxpayer identification numbers.

d. City will temporarily withhold Compensation amounts as required by A.R.S. $ 34-221(q.



6. Termination.

6.1 For Convenience. City may terminate this Agreement for convenience, without cause, by
delivering a written termination notice stating the effective termination date, which may not be less
than 15 days following the date of delivery.

a. Contractor will be equitably compensated any senrices and materials fumished prior to
receipt of the termination notice and for reasonable costs incurred.

b. Contractor will also be similarly compensated for any approved effort expended and
approved costs incurred that are direcdy associated with Proiect closeout and delivery of
the required items to the City.

6.2 For Cause. City may terminate this Agreement for cause if Contractor fails to crre any breach of
this Agreement within seven days after receipt of written notice specifuing the breach.

L. Contractor will not be entided to fi.rther payment until after City has determined its
damages. If City's damages resulting from the breach, as determined by City, are less than
the equitable amount due but not paid Contractor for Serwice and Repair furnished, City
will pay the amount due to Contractor, less City's damages.

b. If City's direct damages exceed arnounts otherwise due to Contractor, Contractor must pay
the difference to City immediately upon demand; however, Contractor will not be subject
to consequential damages more than $1,000,000 or the amount of this Agreemeng
whichever is greater.

7. Ineurance. For the duation of the term of this Agreement, Contractor shdl procure and maintain
insurance against claims for injuties to persons or damages to property which may arise from or in connection with
the perfiormance of all tasks or work necessary to complete the Project as herein de6ned. Such insurance shall cover
Contractor, its agent(s), representative(s), employee(s) and any subcontmctors.

7.1 Minimum S"op. and Limit of Insurance. Coverage must be at least as broad as:

a. Commercial General Uability (CGL): Insurance Senrices Office Form CG 00 01,
including products and completed operations, with limits of no less than $to0fi)rfi)0 per
occurrence for bodily i.irry, personal it i,rty, and property damage. If a general aggregate
limit applies, either the generd aggregate limit shdl apply separately to this proiect/location
or the general aggregate limit shall be npice the required occurence limit.

b. Automobile Liability: Insurance Services Office Form Number CA 0001 covering Code
1 (any auto), with limits no less than $tofl)0rfi)0 per accident for bodily injury and property
damage.

c. Worket's Compensation: Insurance as required by the State of Arizona, urith Stanrtory
Limits, and Employers'Liability insurance with a limit of no less than $t 000Offi per
accident for bodily iniury or disease.

7.2 Other Insurance Provisions. The insurance policies required by Section 7.1 above must contain,
or be endorsed to contain the following insuance provisions:

a. The City, its officers, officials, employees and volunteefs are to be covered as
additional insureds of the CGL and automobile policies for any liability arising from or
in connection with the performance of all tasks or work necessary to complete the Project
as herein defined. Such liability may arise, but is not limited to,liability for materialsr parts
or equipment fumished in connection with any tasks, or work performed by Contractor or
on its behalf and for liability arising from automobiles owned, leased, hired or borrowed
on behalf of the Contractor. General liability coverage can be provided in the form of an
endorsernent to the Contractor's existing insurance policies, provide such endorsement is
at least as broad as ISO Form CG 2010.11 85 or both CG 20 10 and CG 23 37. if later
revisions are used.



7.3

7.4

7.5

b. For any claims related to this Project, the Contmctode insurance coverage ehall be
primary insurance as respects the City, its officers, officials, employees, and volunteers.
Any insurance or self-insurance maintained by the City, its officers, officials, employees or
volunteers shdl be in excess of the Contractor's insurance and shall not contribute with it.

c. Each insurance policy required by the Section shall provide that coverage shall not be
canceled, except after providing notice to the City.

Acceptability of Insurers. Insurance is to be placed with insurers with a curent A.M. Best rating
of no less than A: VII, unless the Contractor has obtained prior approval from the City stating that
a non-conforming insurer is acceptable to the City.

Waiver of Subrogation. Contractor hereby agrces to waive its rights of subrogation which
any insurcr may acquire ftom Contractor by virnre of the payment of any loss. Contractor agrees
to obain any endorsement that may be necessary to effect this waiver of subrogation. The
Workers' Compensation Policy shall be endorsed with a waiver of subrogation in favor of the City
for all work performed by the Contractor, its employees, agent(s) and subcontractor(s).

Verification of Covemge. Within 10 days of the Effective Date of this Agreement, Contractor
shall furnish the City with original certificates and amendatory endorsements, or copies of any
applicable insurance language effecting the coverage required by this Agreement. All certificates
and endorsements must be received and approved by the City before work commences. Failure to
obtain, submit or secure the City's approval of the required insurance policies, certificates or
endorsements prior to the Gty's agreement that work may commence shall not waive the
Contractor's obligations to obtain and veriS insurance coverage as othenrtise provided in this
Section. The City reserves the right to require complete, certified copies of all required insurance
policies, induding any endorsements or amendments, required by this Agreement at any time
during the Term stated herein.

Contractor's failure to obtain, submit or sec-ure the City's approval of the required insurance
policies, certificates or endorsements shall not be considered a Force Majeue or defense for any
failure by the Contractor to comply with the terms and conditions of the Agreement, including any
schedule for perforrnance or completion of the Proiect.

Subconcactors. Contractor shall require and shall veri4r that dl subcontractors maintain
insuance meeting all requirements of this Agreement.

Special Risk or Circumstances. The City reserves the right to modi$' these insurance
requirements, including any limits of coverage, based on the nature of the risk, prior experience,
insurer, coverage or other circumstances unique to the Contractor, the Proiect or the insurer.

Indemnification.

a. To the fullest extent permitted by law, Contractor must defend, indemnifr, and hold
harmless City and its elected officials, officers, employees and agents (each, an
"Indemnified Party," collectively, the "Indemnified Parties'), for, from, and against any and
all claims, demands, actions, damages, judgments, settlements, personal infury (including
sickness, disease, death, and bodily harm), property damage (including loss of use),
infringemen! govemmental action and all other losses and expenses, including attorneysl
fees and litigation expenses (each, a "Demand or Expense"; collectiveln "Demands or
Expenses') asserted by a third-pafiy (ie., a person or entity other than City or Contractor)
and that arises out of or results from the breach of this Agreement by the Contractor or
the Contractor's negligent actions, errors or omissions (including any Sub-contractor or
other person or firm employed by Contractor), whether sustained before or after
completion of the Proiect.

b. This indemnity and hold harmless provision applies even if a Demand or Expense is h
part due to the lndemnified Party's negligence or breach of a responsibility under this
Agreement, but in that even! Conractor shall be liable only to the extent the Demand or
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Expense results from the negligence or breach of a responsibility of Con taactor or of any
person or entity for whom Contractor is responsible.

c. Contractor is not required to indemni$r any Indemnified Parties for, from, or against any
Demand or Expense resulting from the Indemnified Party's sole negligence or other fault
solely attributable to the Indemnified Party.

8. E-veri$, Records and Audits. To the extent applicable under A.R.S. S 41-4401, the Contractor warrant
their compliance and that of its subcontractor with all federal immigration laws and regulations that relate to their
employees and compliance with the E-veri$r requirements under A.R.S. $ 23-214(A). The Contractor or
subcontractor's breach of this waffanty shall be deemed a material breach of the Agreement and may result in the
termination of the Agreement by the City under the terms of this Agreement. The City retains the legl right to
randomly inspect the papers and records of the other party to ensure that the other party is complying udth the
above-mentioned warranty. The Contractor and subcontractor wafiant to keep their respective paPers and records
open for random inspection during normal business hours by the other party. The parties shdl cooperate with the
City's random inspections, including granting the inspecting party entry rights onto their respective properties to
perform the random inspections and waiving their respective rights to keep such papers and records confidential.

9. No Boycott of Israel. The Parties agree that they are not currendy engaged in, and agree that for the
duration of the Ageement they will not engage in, a boycott of Israef as that term is defined in A.R.S. $35-393.

10. Conflict. Contractor acknowledges this Agreement is subject to A.R.S. S 38-511, which allows for
cancellation of this Agreement in the event any person who is significandy involved in initiating negotiating,
securing drafting or creating the Agreement on City's behalf is also an employeg agent, or consultant of any other
party to this Agreement.

11. Notices.

11.1 A notice, request or other communication that is required or permitted under this Agreement (each
a "Notice") will be effective only if:

a. The Notice is in writing and

b. Delivered in penon or by private express ovemight delivery senrice (delivery charges
prepaid), certified or registered mail (renrrn receipt requested).

c. Notice will be deemed to have been delivered to the person to whom it is addressed as of
the date of receipt, if:

(1) Received on a business day, or before 5:00 p.m., at the address for Notices
identified for the Parry in this Agreement by U.S. Mail, hand delivery, or ovemilht
courier on or before 5:00 p.m.; or

Q) As of the next business day after receipt, if received after 5:00 p.m.

d. The burden of proof of the place and time of delivery is upon the Party g"i"g the Notice.

e. Dgitalized signatures and copies of signanres will have the same effect as original
srgnanrres.

ll.2 Represenatives.

a. Contractor. Contractor's representative ("Contractor's Representative") authorized to act
on Contractor's behalf with respect to the Project, and his or her address for Notice
delivery is:

Phoenix Fence
c/o Steve Alldrcdge
P.O. Box 21183
Phoenix,

b. City. City's representative ("City's Representative") authorized to act on City's behalf, and
his or her address for Notice delivery is:
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City of Glendale
c/o Wayne Smith
6829 North 58,h Drive
Glendde, Atizona 85301

With required copies to:

City of Glendale
City Manager
5850 West Glendale Avenue
Glendale, Arizona 85301

City of Glendale
City Attorney
5850 West Glendale Avenue
Glendale, Arizona 85301

Concurrent Notices.

(1) All notices to City's representative must be given concurrendy to City Manager
and City Attomey.

Q) A notice will not be considered to have been received by City's representative until
the time that it has also been received by City Manager and City Attomey.

(3) City may appoint one or more designees for the purpose of receiving notice by
delivery of a written notice to Contractor identifuing the designee(s) and their
respective addresses for notices.

Changes. Contractor or City may change its representative or information on Noticg by
gr"i"g Notice of the change in accordance with this section at least ten days prior to the
change.

Financing Assignment. City may assign this Ageement to any City-affiliated entity, including a non-
profit corporation or other entity whose primary purpose is to own or manage the Project.

Term. The term of this contract is one year, which shdl commence on the Effective Date of this
Agreement. This Agreement will terminate on the one-year anniversary of its Effective Date.

Entire Agreement; Sun'ival; Counterparts; Signatures.

Integration. This Agreement contains, except as stated below, the entire agreernent benreen City
and Contractor and supersedes all prior conversations and negotiations benveeo the parties
regarding the Proiect or this Agreement.

Neither Party has made any representations, warranties or agreements as to any matters
conceming the Agreement's subiect matter.

Representations, statements, conditions, or warranties not contained in this Agreement will
not be binding on the parties.

Any solicitation, addendums and responses submined by the Contractor are incorporated
frrlly into this Agreement as Exhibit A. Any inconsistency between Exhibit A and this
Agreement will be resolved by the terms and conditions stated in this Ageement.

14.2 Interpretation.

The parties fairly negotiated the Agreement's provisions to the extent they believed
necessary and with the legal representation they deemed appropriate.

The parties are of equal bargaining position and this Agreement must be construed equally
between the parties without consideration of which of the parties may have drafted this
Agreement.

The Agreement will be interpreted in accordance with the laws of the State of Arizona.

Sun'ival. Except as specificdly provided otherwise in this Agreement each warranty,
representation, indemnification and hold harmless provision, insurance requiremen! and every
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other right, remedy and responsibility of a Party, will sunrive completion of the Proiect, or the
earlier termination of this Agreement.

14.4 Amendment. No amendment to this Agreement will be binding unless in writing and executed by
the parties. Any amendment may be subject to City Council approval.

14.5 Remedies. All rights and remedies provided in this Agreement are cumulative and the exercise of
any one or more right or remedy will not affect any other rights or remedies under this Agreement
or applicable law

14.6 Severability. If any provision of this Agreement is voided or found unenforceable, that
determination u'ill not affect the validity of the other provisions, and the voided or unenforceable
provision will be reformed to conform to applicable law.

14.7 Counterparts. This Agreement may be executed in counterparts, and dl counteqpafts will together
comprise one instnrment.

15. Dispute Resolution. Each claim, controversy and dispute ("Dispute") between Contractor and City will
be resolved in accordance with Exhibit C. The find determination will be made by the City.

16. Exhibits. The following exhibits, with reference to the term in which they are 6rst referenced are
incorporated by this reference.

Exhibit A Project

Exhibit B Compensation

Exhibit C Dispute Resolution

Exhibit D Section 3 Clause Applicability

(Ihe remainder of this page left blank intentionally. Signarures appear on the following page.)
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The parties enter into this Agreement as of the date shown above.

City of Glendde,
an Adzona municipal corporation

7*
By: Kevin R. Phekps
Its: City Manager

APPROVED AS TO FORM:

Authorized Representative

WoMEN-OWNED/MTNORTTYBUSTNESS [ ]YES [ ] NO

Phoenix Fence



EXHIBIT A
CONSTRUCTION AGREEMENT

PROJECT

Phoenix Fence will remove and install a replacement gate operator at Fire Station 155 located arr6255 West Union
Hills Drive, Glendde, Arizona 85301.



FENEE"C6STRUGTION
GATEAUTOMATION
PARKING CONTROL
@NTR. LICENSENUMBERS:
ROC073266 ROC087873
ROC202061 ROC087912

Pl{oENlX
FENCE

PfroEtfl x FEIfGE COTPA]fY

P.O.BOX21183
PHOENIX ARIZOM

85036-1183
TEL:(ffi212764283

TOLLFREE: (87718€4'186'2
FN(: (602) 276-063E

To
Afft: Mr- *12 2og

0829 N.58Ot Drive ct6r Glerdde sde -LzP:@l-Ptro"c (623) 9306097

Stdorr AZ
Oolhue'ry 8ltr or Job 8lt Addr.tt

thL contrrct lncluclrr: Fundrhlng rll Labor, X.totLl md EqolPm|ot lbr0|! Indlllrtlon of ih| lollowlng:

Bllllng Addrer

Gde Ooerdor Reolacomeril

Remove: 2 ea - Existlng gab operator
Install: z ea - nyseciri! ocis stloe gpte operator (110Y) (1'2hp)
@nnect 2 ea - operator to gnte & adfust limits

'Bid assum€s wiring and conbpls are ll eooO--wgrtlng order' .'Any addltbnat aodss controtrrork wlll b€ blled at our nonnal 6€n'be rates'

6.2?.N

, MRRAO.OO

D(CLUDED

6.229.n

D t-oowrnelence uPoN REcEIFT oF lN\blcE

g] xer cAsl{ uPoN RECEIPT oF lltfvocE

El ornenNet 30 tlars

SELLER: PHOENIX FENCE COMPANY
JOsl{t

BUY'ERS



EXHIBIT B
CONSTRUCTION AGREEMENT

COMPENSATION

METHOD AI\TD AJ\{OI'NT OF COMPENSATION
This contract includes: Furnishing all Labor, material and equipment for the installation of the following:
Gate Operator Replacement:
Remove -2 erch - Existinggate opener
Install - 2 eech - Hysecurity DC15 slide gate operator (110v) (t/2hp)
Connect - 2 each - Operator to gate and adjust limits.

NOT.TO-EXCEED AI\,TOUNT

The total amount of compensation paid to Contractor for full completion of all work required by the Proiect during
the entire term of the Proiect must not exceed 16,223.00.

DETATLED PROJECT COMPENSATTON

See attached invoice.
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EXHIBIT C
CONSTRUCTION AGREEMENT

DISPUTE RESOLUTION

Disputes.

1.1 Comminnent. The parties commit to resolving dl disputes prompdy, equitably, and in a good-
faith, cost-effective manner.

1.2 Application. The provisions of this Exhibit will be used by the parties to resolve all controversies,
clairns, or disputes ("Dispute') arising out of or related to this Agreement-including Disputes
regarding any alleged breaches of this Agreement.

t.3 Initiation. A p"tty may initiate a Dispute by delivery of written notice of the Dispute, including the
specifics of the Dispute, to the Representative of the other party as required in this Agreement.

1.4 Informal Resolution. When a Dispute notice is given, the parties will designate a mernber of their
senior management who will be authorized to expeditiously resolve the Dispute.

a. The parties will provide each other with reasonable access during normal business hours to
any and all non-privileged records, information and data pertaining to any Dispute in order
to assist in resolving the Dispute as expeditiously and cost effectively as possible;

b. The parties'senior managers will meet within 10 business days to discuss and atternpt to
resolve the Dispute prompdy, equitably, and in a good faith manner, and

c. The Senior Managers will agree to subsequent meetings if both parties agree that further
meetings are necessary to reach a resolution of the Dispute.

Arbitation.

2.1 Rules. If the parties are unable to resolve the Dispute by negotiation within 30 days from the
Dispute notice, and unless otherwise informal discussions are extended by the munrd agreement,
the Dispute will be decided by binding arbitration in accordance with Constmction Industry Rules
of the AAA, as amended herein. Although the arbitration will be conducted in accordance with
AAA Rules, it will not be administered by the AAA, but will be heard independendy.

a. The parties will exercise best efforts to select an arbitrator within 5 business days after
agreement for arbitration. If the parties have not agreed upon an arbitrator within this
period" the parties will submit the selection of the arbitrator to one of the principals of the
mediation firm of Scott & Skelly, LLC, who will then select the arbitrator. The parties will
equally share the fees and costs incured in the selection of the atbitrator.

b. The arbitrator selected must be an attomey with at least 15 years experience with
commercial constnrction legal matters in Maricopa County, Arizona, be independent,
impartial and not have engaged in any business for or adverse to either Party for at least 10
yeirfs'

2.2 Discovery. The extent and the tirne set for discovery will be as determined by the arbitrator. Each
Party must, however, within ten days of selection of an arbitrator deliver to the other Party copies
of dl documents in the delivering party's possession that are relevant to the dispute.

2.3 Hearing. The arbitrztion hearing will be held within 90 days of the appointment of the arbitrator.
The arbitration hearing all proceedings, and all discovery will be conducted in Glendale, Arizont
unless otherwise agreed by the parties or required as a result of witness location. Telephonic
hearings and other reasonable affangements may be used to minirnize costs.

2.4 Award. At the arbitration headng each Party will submit its position to the arbitrator, evidence to
support that position, and the exact award sought in this matter with specificity. Th. arbitrator
must select the award sought by one of the parties as the 6nal iudgment and may not independendy
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3.

alter or modi$ the awards sought by the parties, fashion any remedy, or make any equitable order.
The arbiaator has no authority to consider or award punitive damages.

2.5 Final Decision. The Arbitrator's decision should be rendered within 15 days after the arbitration
hearing is concluded. This decision will be Frnal and binding on the Patties.

2.6 Costs. The prevailing party may enter the arbitration in any court having iurisdiction in order to
convert it to a judgment. The non-prevailing party shall pay all of the prevailing party's arbitration
costs and expenses, including reasonable attomey's fees and costs.

Services to Continue Pending Dispute. Unless othenrise agreed to in writing, Contractor must continue
to perform and maintain progress of required services during any Dispute resolution or arbiEation
proceedings, and City will continue to make payment to Contractor in accordance with this Agreement.

Exceptions.

4.1 Third Party Claims. City and Contractor are not required to arbitrate any third-party claim, cross-
claim, counter claim, or other claim or defense of a third party who is not obligated by contract to
arbitrate disputes with City and Contractor.

4.2 Liens. City or Contractor may commence and prosecute a civil action to contest a lien or stop
nodce, or enforce any lien or stop notice, but only to the extent the lien or stop notice the Party
seeks to enforce is enforceable under Adzona Law, including without limitation, an action under
A.R.S. S 33-420, without the necessity of initiating or exhausting the procedures of this Exhibit.

4.3 Governmental Actions. This Exhibit does not apply to, and must not be construed to require
arbitration of, any claims, actions or other process filed or issued by City of Glendale Building
Safety Department or any other agency of City acting in its govemmental permitting or other
regulatory capacity.

4.
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EXHIBIT D

SECTION 3 CI.AUSE APPLICABILITY


